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Editorial

Dear Readers,

We are pleased to present Volume 16, No. 1 (2026) of the Goettingen Journal of
International Law. This issue brings together four diverse contributions that
reflect the breadch of contemporary international legal scholarship and engage

with interesting legal and institutional challenges.
gleg g

Our first article, “A United Nations Peacekeeping Mission Tested to Its Core:
UNIFIL on the Verge of Needing an (Even) More Robust Mandate?” by
Natascha Gojkovic, examines the evolving mandate of the United Nations
Interim Force in Lebanon in light of increasing hostilities and attacks on
peacckeepers. Through a careful analysis of UN practice and the legal
framework of peacekeeping, the article explores whether a shift towards a more
proactive use of force under Chapter VII of the UN Charter is warranted, while
emphasizing the continued importance of neutrality and restraint for the
mission’s legitimacy.

In the second article by Efpraxia Anagnostopoulou “Comparing the CERD
Conciliation Mechanism and the ICJ's Advisory Opinion on Israel’s Racial
Discrimination Policy in the Occupied Palestinian Territories” the focus shifts
to the intersection of international adjudication and systemic dispute

settlement within the United Nations framework.



By comparing the International Court of Justice’s advisory opinion and the
findings of the CERD ad hoc Conciliation Commission concerning allegations
of racial discrimination in the Occupied Palestinian Territories, the author
examines the strategic use of different UN mechanisms. The analysis highlights
an emerging trend towards the judicialization of politically sensitive disputes

and reflects on its implications for the development of international law.

The third contribution, “The UN Framework Convention on International Tax
Cooperation: Enhancing the Systemic Integration of Global Tax Rules into the
International Legal System?” by Edwin Vanderbruggen, turns to the evolving field
of international tax governance. The article analyzes the proposed UN
Framework Convention as a potential shift towards a more inclusive and
coherent global tax order. By examining the relationship between existing
fragmented regimes and the prospects of a unified legal framework, the author
assesses whether such an inscrument could strengthen systemic integration and

enhance the role of international law in global economic governance.

Finally, in “The WTO Agreement on Fisheries Subsidies: An Impactful
Breakchrough or a Message Bottle Lost at Sea? Aurelia Gervasoni critically
examines the recently adopted WTO Agreement on Fisheries Subsidies. The
article explores whether the agreement constitutes a meaningful step towards
addressing harmful subsidies and protecting marine resources, or whether its
limitations risk undermining its practical impact. Through a detailed legal and
institutional analysis, the author situates the agreement within broader debates
on sustainability, trade regulation, and the effectiveness of multilateral

solutions.

Taken together, the articles in this issue illustrate the diversity of approaches
and methodologies within international legal scholarship, while underscoring
the continued relevance of international law in addressing complex global

challenges.
We hope this issue will provide our readers with valuable insights and scimulace

further discussion. We would like to thank our authors, reviewers, and editorial

team for their dedication and contributions.

The Editors
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Abstract

Pursuant to Art. 1(1) of the Charter of the United Nations, one of the pur-
poses of the United Nations is the maintenance of international peace and secu-
rity. It was within this objective that the United Nations created the concept of
peacekeeping operations amid the Cold War. Following the adoption of Resolu-
tion 377(V) (1950) by the United Nations General Assembly, the United Nations
Emergency Force in the Suez (UNEF I) was established as the first peacekeep-
ing operation in 1956. The United Nations Security Council followed this prece-
dent in 1960 with Resolution 143 (1960) and the establishment of the United
Nations Operations in the Congo (ONUC). These initial operations have been
followed by numerous others, one of which is the United Nations Interim Force
in Lebanon (UNIFIL). First established by United Nations Security Council Res-
olutions 425 and 426 (1978), the mission has been pursuing the objective of
restoring international peace and security in the southern part of Lebanon for
over four and a half decades, concurrently facilitating the re-establishment of
effective Lebanese control over the region. Given the intensification of hostili-
ties between the Israel Defense Forces and Hezbollah in Lebanon in late 2024,
UNIFIL has once again been placed in a challenging position. In light of these
recent developments, the question arises whether the mandate of UNIFIL should
be amended to a peacekeeping operation pursuant to Chapter VII of the UN
Charter and further if it should be empowered to use force proactively, mean-
ing offensive use of force - i.e., departing from the inherent defensive nature of
peacekeeping operations. The article argues that UNIFIL would be better placed
to attain the objectives of its mandate by maintaining a neutral position in the
region, thus refraining from an amendment of the mandate pursuant to Chapter
VII of the UN Charter and the proactive application of force.
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A. Introduction

Pursuant to Art. 1(1) of the United Nations Charter (UNCh)', one of the
purposes of the United Nations (UN) is the maintenance of international peace
and security. Within the framework of this objective, the UN, especially the UN
Security Council (UNSC) and later the UN General Assembly (UNGA), estab-
lished the concept of peacekeeping operations (PKOs). One such operation is
the UN Interim Force in Lebanon (UNIFIL). In spite of the factual situation in
southern Lebanon, UNIFIL has thus far proven to be one of the longest endur-
ing UN PKOs.” First established by UNSC Resolutions 425" and 426" (1978),
the mission has been pursuing the objective of restoring international peace and
security in the southern part of Lebanon, concurrently facilitating the re-estab-
lishment of effective Lebanese control over the region.5 Given the prevailing insta-
bility in the region, UNIFIL has thus far been unable to fulfil the objectives set
forth in its mandate, which has not been significantly amended since 2006. The
intensification of hostilities between the Israel Defense Forces (IDF) and Hezbol-
lah in Lebanon since October 2024 has once again placed UNIFIL in a challeng-
ing position. The developments give rise to the question whether UNIFIL should

1 Art. 1(1) UNCh states, “To maintain international peace and security, and to that end: to
take effective collective measures for the prevention and removal of threats to the peace,
and for the suppression of acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might lead to a
breach of the peace.’

V. Newby, Peacckeeping in South Lebanon: Credibility and Local Cooperation (2018), 58.

SC Res. 425, UN Doc. S/RES/425, 19 March 1978.

SC Res. 426, UN Doc. S/RES/426, 19 March 1978.

United Nations Interim Force in Lebanon (UNIFIL), ‘UNIFIL Background’, available
at hteps://unifil.unmissions.org/unifil-background (last visited 16 January 2025); M.
Williamson, “The Lebanon War — 1982’, in T. Ruys & O. Corten (eds), The Use of Force
in International Law (2018) 284, 284; UNIFIL, ‘UNIFIL Mandate’ (2019), available at
https://unifil.unmissions.org/unifil-mandate (last visited 16 January 2025).

Vo N
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be amended to a PKO pursuant to Chapter VII of the UNCh (Chapter VII) and
further if it should be empowered to use force proactively, meaning offensive use
of force (i.e., departing from the inherent defensive nature of PKOs).

Having this in mind, the following article seeks to determine whether based
on the latest developments the mandate of UNIFIL should be amended to
empower the PKO to utilize force proactively. To achieve this objective, an analysis
of UN PKOs is conducted, including their authority to use force and its potential
applicability to the mandate of UNIFIL. The article accordingly proceeds as fol-
lows: the initial section discusses the legal classification of the concept of peace-
keeping within the UN system. The second section focuses on the scope of the
permissible use of force in the context of PKOs. This general discussion of PKOs
is followed by an historical and legal assessment of UNIFIL. The final section
addresses the modification of UNIFIL’s mandate in light of the hostilities since
autumn 2024.

B. Peacekeeping and the United Nations

“There is no definition for what [peacekeeping] entails, no criteria for when
operations are to be established, and no guidelines for how to plan and deploy
them.”® According to this apt characterization, PKOs can be defined as a “political
mechanism that uses military means to create the conditions that will facilitate
parties to settle their differences” or alternatively as “a military instrument that
pursues military objectives and solutions using its physical authority.”7 In any case,
either under the authorization of the UN or international or regional organiza-
tions, PKOs are established to prevent a breach of the peace and/or the main-
tenance and restoration thereof as stipulated under Chapter VII of the UNCh.*
Since the notion of a permanent international military force pursuant to Art. 43

6 J.-M. Guéhenno, ‘On the Challenges and Achievements of Reforming UN Peace Opera-
tions’, 9 International Peacckeeping (2002) 2, 69, 69.

7 N. Tsagourias, ‘Consent, Neutrality/Impartiality and the Use of Force in Peacekeeping:
Their Constitutional Dimensions’, 11 Journal of Conflict €5 Security Law (2006) 3, 465,
468.

8 P. Labuda, ‘Peacekeeping and Peace Enforcement’, Max Planck Encyclopedia of Interna-
tional Law (2015), para. 1 [Labuda, ‘Peacekeeping’].
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UNCHh has never become operational,9 the UN was tasked with identifying other
means to achieve the objectives of Art. 1(1) UNCh." The establishment of PKOs,
in which context State troops are made available to the UN on an ad hoc basis and,
as such, are subjected to UN command, constituted one such initiative."

The impetus for the conception of the term peacekeeping stemmed from
the Suez Crisis in 1956 and the prevailing circumstances of the Cold War era,
which had a deleterious effect on the functionality of the UNSC, thus compelling
the UNGA to promulgate the seminal Uniting for Peace Resolution'”. With this
Resolution, the UNGA did not ascribe itself the powers inherent in Chapter VII;
it rather asserted that, in the event that the UNSC was unable to act in the inter-
ests of maintaining international peace and security, the UNGA would assume
responsibility for addressing these issues.” The adoption of the Resolution cul-
minated in the establishment of the UN Emergency Force in the Suez (UNEF I),
which was followed in 1960 by the UNSC’s adoption of Resolution 143 (1960)",
thereby establishing its inaugural PKO, the United Nations Operation in the
Congo (ONUC).”

Considering that PKOs constituted a response to the politically restrictive
effects of the Cold War, the absence of any regulatory framework or explicit men-
tion of peacekeeping in the UNCh is unsurprising. Within the Certain Expenses
Advisory Opinion, the ICJ stipulated that the fundamental principles of peace-
keeping are predicated upon the criteria of consent, impartiality, and the use of

9 Art. 43(1) UNCH states, ‘All Members of the United Nations, in order to contribute to the
maintenance of international peace and security, undertake to make available to the Security
Council, on its call and in accordance with a special agreement or agreements, armed forces,
assistance, and facilities, including rights of passage, necessary for the purpose of maintain-
ing international peace and security.’

10  Labuda, ‘Peacekeeping’, supra note 8, para. 7; E. de Wet, ‘Article 42, in B. Simma ez a/. (eds),
The Charter of the United Nations: A Commentary, Vol. I1, 4th ed. (2024), 1691, 1692, para.
3 [De Wet, ‘Art. 42°].

11 De Wet, ‘Art. 42°, supra note 10, 1693, para. 4.

12 GARes. 377 (V), UN Doc. A/RES/377(V), 3 November 1950.

13 C. Tomuschat, ‘Uniting for Peace’ (2008), available at https://legal.un.org/avl/pdf/ha/ufp/
ufp_e.pdf, 1-2 (last visited 23 February 2025).

14  SCRes. 143, UN Doc. S/RES/143, 14]uly 1960.

15 E. de Wet, The Chapter VII Powers of the United Nations Security Council (2004), 31 [De
Wet, Chapter VII].
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force only in instances of self-defense.'® The principle of consent pertains to the
necessity of the host State’s consent for the execution of operations within its ter-
ritory to avoid the contravention of Art. 2(7) UNCh". The criteria of impartial-
ity and minimum use of force mandate that the military forces maintain an impar-
tial stance towards the parties involved in the hostilities and that force may be exer-
cised exclusively in the context of self-defense. Based on a confluence of political,
normative, and security considerations did the principles and especially the per-
missible use of force evolve over time, which will be discussed in the following sec-
tion."

The prevailing criteria designate that PKOs would be classified as measures
under Chapter VI of the UNCh. Irrespective of these non-coercive measures,
the UNSC is authorized to implement more coercive mandates for PKOs under
Chapter VII. Based on this conceptual positioning, as a legal fiction PKOs have
been referred to as Chapter VI %2 measures.” Since the first PKOs were established
by both the UNGA and the UNSC, the question emerged as to which body
should be entrusted with the function. Within its Certain Expenses Advisory
Opinion, the ICJ determined that although the primary responsibility for main-
taining international peace and security rests with the UNSC due to its capability
of authorizing coercive action,” it simultaneously asserted that Art. 14 UNCh™ -
with the restrictions imposed by Art. 12(1) and Art. 11(2) UNCh” - endows the

16 Ibid., 33.

17 Art. 2(7) UNCh states, ‘Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially within the domestic jurisdic-
tion of any state or shall require the Members to submit such matters to settlement under
the present Charter; but this principle shall not prejudice the application of enforcement
measures under Chapter VII.

18  J. A. Koops ¢t al., ‘Introduction: The United Nations and Peacekeeping’, in J. A. Koops
et al. (eds), The Oxford Handbook of United Nations Peacckeeping Operations (2015), 1, 2;
A. Duursma et al., ‘UN Peacekeeping at 75: Achievements, Challenges, and Prospects’, 30
International Peacckeeping (2023) 4, 415, 419.

19 N.D. White, ‘Peacekeeping and International Law’ in J. A. Koops ez al. (eds), The Oxford
Handbook of United Nations Peacckeeping Operations (2015), 43, 44 [White, ‘Peacekeeping
and International Law’]; J. Sloan, “The Evolution of the Use of Force in UN Peacekeeping’,
37 Journal of Strategic Studies (2014) 5, 674, 679; K. Cox, ‘Beyond Self-Defense: United
Nations Peacekeeping Operations & (and) the Use of Force’, 27 Denver Journal of Interna-
tional Law €3 Policy (1999) 2, 239, 249.
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UNGA with the authority to propose specific measures for peaceful adjustment.
This legal assessment has however largely become obsolete since the UNGA has
thus far only established two PKOs (UNEF I and the UN Security Force in West
New Guinea in 1962) and has remained inactive in recent decades.”

C. Using Force in Peacekeeping Missions

The absolute prohibition of the threat or use of force pursuant to Art.

2(4) UNCh™ is subject to three exceptions enumerated in the UNCh itself: self-
defense pursuant to Art. 51 UNCh”, authorized force pursuant to Chapter VII

20

21

22

23
24

25

White, ‘Peacekeeping and International Law’, supra note 19, 45; Certain Expenses of the
United Nations (Art. 17, para. 2, of the Charter), Advisory Opinion, IC] Reports 1962,
available at https://www.icj-cij.org/case/49 (last visited 2 November 2025).

Art. 14 UNCH states, ‘Subject to the provisions of Article 12, the General Assembly may
recommend measures for the peaceful adjustment of any situation, regardless of origin,
which it deems likely to impair the general welfare or friendly relations among nations,
including situations resulting from a violation of the provisions of the present Charter set-
ting forth the Purposes and Principles of the United Nations.’

Art. 12 (1) UNCh states, “While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the General Assembly shall
not make any recommendation with regard to that dispute or situation unless the Security
Council so requests.” Art. 11(2) UNCh further stipulates that in instances where action is
required, the UNSC must be consulted. The ICJ however clarified that this exclusive com-
petence of the UNSC only applies in instances in which enforcement action is required. Cf.
Certain Expenses of the United Nations (Art. 17, para. 2, of the Charter), supra note 20.

De Wet, Chapter VII, supra note 15, 32-33; Labuda, ‘Peacekeeping’, supra note 8, para. 16.
Art. 2(4) UNCH states, ‘All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the Purposes of the United Nations.”

Art. 51 UNCh states, ‘Nothing in the present Charter shall impair the inherent right of indi-
vidual or collective self-defense if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken the measures necessary to maintain interna-
tional peace and security. Measures taken by Members in the exercise of this right of self-
defense shall be immediately reported to the Security Council and shall not in any way affect
the authority and responsibility of the Security Council under the present Charter to take
at any time such action as it deems necessary in order to maintain or restore international
peace and security.’
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and force against enemy States pursuant to Art. 107 UNCh™.” As articulated

above, a fundamental criterion of traditional PKOs is the non-use of force, which
is in alignment with the referred prohibition. The IC] however acknowledged
that PKOs may resort to the use of force in instances of self-defense, the scope of
which is to be “normally interpreted narrowly to cover a peacekeeper using force
in defense of his own life”**, and thus stipulated that the concept encompasses an
exception to the prohibition of the use of force.”

The scope of the permissible use of force has, however, already been inter-
preted differently with regard to the initial UN PKOs. While UNEF I adhered
to a narrow interpretation, the troops involved in ONUC were equipped with
a wide variety of weaponry. Despite the fact that the use of force was permitted
only defensively (i.e., in instances of self-defense) by ONUC’s mandate, evidence
emerged in 1961 indicating a more proactive approach and the enforcement of
peace.30 As UN Secretary-General (UNSG) Thant articulated in 1964 with regard
to the mandate of the United Nations Force in Cyprus (UNFICYDP), self-defense
should be understood to “include the United Nations posts, premises and vehi-
cles under armed attack, as well as the support of other personnel of UNFICYP
under armed attack.”" In 1973, as part of the mandate of UNEF II, the concept of

26 Art. 107 UNCH stipulates, ‘Nothing in the present Charter shall invalidate or preclude

action, in relation to any state which during the Second World War has been an enemy of
any signatory of the present Charter, taken or authorized as a result of that war by the Gov-
ernments having responsibility for such action.”
Regarding the legal relevance of Art. 107 UNCh it has to be mentioned that its legal signifi-
cance was linked to the situation after World War II. With the settlement of the implications
of World War II the provision became irrelevant and obsolete. Cf. I. Couzigou, ‘Article 107’,
in B. Simma et al. (eds), The Charter of the United Nations: A Commentary, Vol. 1, 4th ed.
(2024), 2829, 2851, para. 33.

27 C.Tams, ‘Article 2 (4)’, in B. Simma ez al. (eds), The Charter of the United Nations: A Com-
mentary, Vol. I, 4th ed. (2024), 289, 348-349, paras 116-118.

28  White, ‘Peacekeeping and International Law’, supra note 19, S1.

29  Cf. Certain Expenses of the United Nations (Art. 17, para. 2, of the Charter), supra note 20;
United Nations Department of Peacekeeping Operations & Department of Field Support,
United Nations Peacckeeping Operations: Principles and Guidelines, 18 January 2008, 31.

30  White, ‘Peacekeeping and International Law’, supra note 19, S1.

31 UNSC, Report by the Secretary-General on the United Nations Operation in Cyprus, UN
Doc. §/5950, 10 September 1964, 4, para. 7 (c).
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self-defense was reapplied, as peacekeepers were permitted to use force in instances
of a threat to one’s life and the mandate.” As subsequently stipulated by the UN
in 1995, the notion of self-defense shall further be interpretated to encompass
instances where the protection of “comrades and any person entrusted in one’s
care, as well as defending one’s post, convey, vehicle, or rifle”” is deemed impera-
tive. Pursuant to this perspective, the UN Secretariat has taken the stance that all
PKOs inherently permit the use of force in defense of the mandate.™

As PKOs were initially intended to proceed without the use of coercive
measures and with consent, impartiality, and minimum use of force, the question
of whether authorization pursuant to Chapter VII was required did not arise
as not a single PKO was adopted under Chapter VII during the Cold War.”
With the commencement of the 1990s, the political structure changed and so did
PKOs. Since then, PKOs have not only been adopted under Chapter VII but fur-
ther have been authorized to use force not merely in instances of self-defense but
to achieve various other objectives, such as providing humanitarian assistance or
the protection of the civilian population.36 These differ from operations in which
Chapter VII was invoked due to emergency situations,” insofar as these opera-
tions have been adopted under the Chapter from the outset. Within these man-
dates, the UNSC however did not specify that the use of force was merely permis-
sible in self-defense.”

Notwithstanding these legal adjustments regarding the permissibility of the
use of force in PKOs, there have been other proposals based primarily on political
considerations for the further development of PKOs. In this regard, the Brahimi
Report of 21 August 2009”, within which the UNSG presented his position on
PKOs, is worth mentioning. Although the Report emphasized that the use of
force in self-defense constitutes one of the “bedrock principles of peacekeeping”,

32 Sloan, supra note 19, 684; Cox, supra note 19, 253-255; P. Labuda, ‘UN Peacekeeping as
Intervention by Invitation. Host State Consent and the Use of Force in Security-Council-
Mandated Stabilization Operations’, 7 journal of the Use of Force and International Law
(2020) 2,317, 319 [Labuda, ‘Intervention by Invitation’].

33  United Nations Department of Peacekeeping Operations, General Guidelines for Peacckeep-
ing Operations, UN/210/TC/GG95, October 1995, 20, para. 34.

34 Ibid.

35  De Wet, ‘Art. 42, supra note 10, 1693, para. 5; Sloan, supra note 19, 682.

36  De Wert, ‘Art. 42’, supra note 10, 1693, para. 6.
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it further proposed that peacekeepers are “capable of defending themselves, other
mission components and the mission’s mandate, with robust rules of engagement
40 . ..
[...]”". The Report, in addition, advocated for rules of engagement (ROEs) that
ensure UN forces do not relinquish the initiative to their attackers, thus suggest-
ing that peacekeepers should be permitted to use not only defensive force, but fur-
. . 41
ther offensive and hence proactive force.” Absent from the UNSG’s remarks was
. . . 42
any specification to what extent force should be authorized.

37  Examples of this include the United Nations Protection Force in former Yugoslavia

(UNPROFOR) as well as the United Nations Operation in Somalia (UNOSOM). Follow-
ing the establishment of UNPROFOR in 1992, and given that its mandate permitted the
use of force solely in instances of self-defense and defense of the mandate, the UNSC, oper-
ating explicitly under Chapter VII of the UNCh, adopted Resolution 836 (1993) in 1993,
which authorized UNPROFOR “to take the necessary measures, including the use of force
in reply to bombardments against the safe areas”. The UNSC however similarly stipulated
that the use of force under Chapter VII was permissible exclusively in circumstances of self-
defense. Cf. SC Res. 743, UN Doc. S/RES/743, 21 February 1992; SC Res. 836, UN Doc.
S/RES/836, 4 June 1993.
The UNOSOM mandate underwent a comparable evolution. Initially established as a non-
forceful operation in 1992, the UNSC acting under Chapter VII of the UNCh authorized
the peacekeepers the following year to use “such forceful action as may be required to neu-
tralize armed elements that attack or threaten to attack”. Following the deaths of 26 peace-
keepers in 1993, the mandate of UNOSOM II was extended to allow “all necessary measures
against all those responsible for the armed attacks”. Cf. SC Res. 751, UN Doc. S/RES/751,
24 April 1992; SC Res. 814, UN Doc. S/RES/814, 26 March 1993; SC Res. 837, UN Doc.
S/RES/837, 6 June 1993.

38  Sloan, supra note 19, 692. Prominent examples of such PKOs are the United Nations Mis-
sion in Sierra Leone (UNAMSIL), the United Nations Mission in Liberia (UNMIL) and
the United Nations Stabilization Mission in Haiti (MINUSTAH). Cf. SC Res. 1270, UN
Doc. S/RES/1270, 22 October 1999; SC Res. 1509, UN Doc. S/RES/1509, 19 September
2003; SC Res. 1542, UN Doc. S/RES/1542, 30 April 2004.

39  United Nations General Assembly & Security Council, Identical Letters Dated 21 August
From the Secretary-General to the President of the General Assembly and the President of the
Security Council, UN Doc. A/55/305-5/2000/809, 21 August 2000.

40 [bid., 10, para. 55.

41 [bid., 9, para. 49; Sloan, supra note 19, 691.

42 C. Gray, International Law and the Use of Force, 4th ed. (2018), 322.
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In addition, the UN promulgated guidelines for the use of force in the
context of PKOs, the Capstone Doctrine”, in 2008. With regard to the notion
of proactive use of force, the Doctrine emphasized that “military units must be
proactive to deter/disrupt hostile intent or act before the situation becomes crit-
ical.”* Tt is further imperative for peacekeepers to respond “proactively and
robustly with the appropriate level of force (i.e., just enough’).’ﬂ5 In operational-
izing this, the ROEs should enable peacekeepers to “not wait for hostile elements
to attack civilians or United Nations personnel before using the appropriate level
of force to prevent violence.”* This proactive and robust approach, is intended not
only to safeguard the civilian population but further to enhance the credibility of
the peacekeepers.

Finally, there is the necessity to address the repeatedly expressed demand for
more 7obustness of PKO mandates. The adoption of UNSC Resolutions under
Chapter VII, or the utilization of the phrase a/l necessary means, are often con-
sidered as the basis for the robustness of mandates*’, and the academic discourse
concluded that the two should be considered equivalent.48 Regarding mandates
that are implemented under Chapter VII, this classification emerges as relatively
uncontroversial. While the UNSC does not explicitly delineate the legal founda-
tion within Chapter VII for the adoption of these mandates,” the robustness of
them can be substantiated by the powers accorded to the UNSC under the Chap-
ter as such.” It is, however, crucial to note that UNSC Resolutions, even when
adopted pursuant to Chapter VII, do not inherently constitute authorizations

43 United Nations Department of Peacekeeping Operations & Department of Field Support,
Guidelines: Use of Force by Military Components in United Nations Peacekeeping Operations,
UN Doc. 2016.24, 1 February 2007, available at https://info.publicintelligence.net/UN-
PeacekeepingForces-2017.pdf (last visited 2 November 2025).

44 Ibid., 12, para. 31.

45 Ibid.
46 Ibid.
47 Labuda, ‘Intervention by Invitation’, supra note 32, 328.
48  Ibid.

49 While Arts 39, 40 and 41 UNCh stipulate the utilization of non-forcible measures, Art. 42
UNCH conversely pertains to forcible measures and, by implication, the employment of mil-
itary force.

50  Labuda, ‘Intervention by Invitation’, supra note 32, 332-333.
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for offensive use of force.” It has conversely been demonstrated that PKOs exist,
which have not been established pursuant to Chapter VII, yet have been autho-
rized to use force that extends beyond instances of self-defense. One such PKO is
UNIFIL. It can thus be inferred that 70bust mandates do not invariably have to be
concluded under Chapter VIL>

Notwithstanding these considerations, it is notable that certain mandates
incorporate the phrase a/l necessary means, which is particularly problematic in
instances where the UNSC establishes a PKO outside of Chapter VIIL. This is pri-
marily due to the ambiguity surrounding the scope of permissible force, specifi-
cally whether lethal force is encompassed.53 Murphy criticizes this phrase, labelling
it as “a typical UN euphemism for the use of force” and further notes, that “it is
still not clear what it means in practice.”54

Since the emphasis on a more proactive utilization of force can be detected
in both the Brahimi Report and the Capstone Doctrine, a further discernible shift
is evidenced. This suggests an alteration from the predominantly defensive to an
offensive use of force, particularly if one considers the inherently defensive nature
of PKOs.” This transition is exemplified by the United Nations Organization Sta-
bilization Mission in the Democratic Republic of Congo (MONUSCO). The
UNSC Resolution 2502 (2019) led to the establishment of the Force Intervention
Brigade (FIB)*, which is authorized to “carry out targeted offensive operations in
the DRC [Democratic Republic of Congo] to neutralize armed groups”57.

51 N. White, ‘Peacekeeping or War-Fighting?’, in N. D. White and C. Henderson (eds.),
Research Handbook on International Conflict and Security Law: Jus Ad Bellum, Jus in Bello
and Jus Post Bellum (2013), 572, 584-585. This can be evidenced by the PKOs in Liberia
(UNMIL) and Haiti (MINUSTAH), which, although adopted under Chapter V11, did not
receive the authorization for offensive use of force. Cf. SC Res. 1509, UN Doc. S/RES/
1509, 19 September 2003, 3, para. 3 (j); SC Res. 1542, UN Doc. S/RES/1542, 30 April
2004, 3, para. 7 I (e) and (f).

52 Labuda, ‘Intervention by Invitation’, supra note 32, 333-335.

S3  Ibid., 328.

54  R. Murphy, ‘United Nations Peacekeeping in Lebanon and Somalia, and the Use of Force’
8 Journal of Conflict and Security Law (2003) 1, 1, 75.

5S  Labuda, ‘Intervention by Invitation’, supra note 32, 322.

56 The brigade comprises three infantry battalions, as well as an artillery. They are supported by
a reconnaissance company, which is under direct command of the Force Commander. Cf.
Sloan, supra note 19, 695.
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As has been demonstrated, PKOs have evolved since their initiation and
not exclusively in terms of the permissible scope of the use of force. Following

these general remarks, the ensuing discussion will proceed to an examination of
the mandate of UNIFIL.

D. Establishing UNIFIL I - Evolving Into UNIFIL II

In accordance with UNSC Resolutions 425 and 426 (1978), UNIFIL was
established on 19 March 1978 in the southern part of Lebanon. This was, how-
ever, not the first deployment of UN military forces to the region. Prior to
UNIFIL, the UN Observer Group in Lebanon (UNOGIL)* had been estab-
lished in 1958 by the UNSC pursuant to Chapter VI, which was entrusted with
the responsibility of border control.”

In 1978, Lebanon submitted a formal complaint to the UNSC, citing the
since the 1970s continuously heightening tensions in the southern region of the
State, particularly the areas in close proximity to the border with Israel. Lebanon
had been further embroiled in a civil war between its ethnic and religious groups
since 1976, a situation becoming increasingly complex due to the participation
of Palestinian militants arriving from Jordan.” Following the attacks on Israel

57 SCRes. 2502, UN Doc. S/RES/2502, 19 December 2019, 9, para. 29 (i) (e).

58 UNOGIL constituted a seven-month observation mission established by the UNSC in 1958
after the submission of a complaint by Lebanon. Within its complaint, Lebanon alleged
the interference of the United Arab Republic in its internal affairs, which was based on the
assumption that the United Arab Republic supported the infiltration of Syrian troops into
Lebanon. Cf. G. Mesquita & N. White, ‘United Nations Observation Group in Lebanon
(UNOGILY, in J. Koops et al. (eds), The Oxford Handbook of United Nations Peacekecping
Operations (2015), 248, 248.

59  J. Theodorides, “The United Nations Interim Force in Lebanon’, 20 The Military Law and
the Law of War Review (1981) 3-4, 309, 311. Even before that the United Nations Disen-
gagement Observer Force (UNDOF) was established to maintain the peace between Israel
and Syria, which was tasked by the UNSC with Resolution 50 (1948) to supervise the imple-
mentation of the truce with the assistance of a group of military observers. These observers
are today inter alia attached to UNIFIL. Cf. SC Res. 50, UN Doc. S/RES/S0, 29 May
1948; United Nations Truce Supervision Organization, ‘Background’ (2025), available at
https://untso.unmissions.org/background (last visited 7 October 2025).
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under the direction of Palestinian forces, Israel retaliated against these elements in
Lebanon, leading to the occupation of the entire southern part of Lebanon except
for the city of Tyre. Based on these events, Lebanon sought intervention from the
UN.“

Prior to the deployment of UN troops, Israel had already declared a cease-
fire in March 1978, which nonetheless resulted in the continuing occupation of
the regions in southern Lebanon.” As a consequence of the mounting political
and military challenges in At-Tiri, the UNSC was already compelled to adopt
Resolution 467 (1980)%, in which the existing mandate of UNIFIL was endorsed
and the permissible extent of force explicitly addressed.**

With the exception of the Shebaa Farms and the Kfar Shouba Hills, the
withdrawal of the IDF from southern Lebanon was documented in 2000.” As a
result, the remaining objective of UNIFIL was to re-establish Lebanese effective
control, the completion of which proved to be unfeasible due to the presence of
Hezbollah in the region.66 Subsequent to Israel’s withdrawal, the situation again
deteriorated with the invasion of Israel by Hezbollah and Israel’s subsequent mil-
itary response in July 2006. During these military confrontations, both Israel and
Hezbollah targeted objects within and beyond the Blue Line”. In response to
the resumption of hostilities, the UNSC initiated negotiations concerning the
mandate of UNIFIL. These ultimately led to the adoption of Resolution 1701
(2006). With a significant expansion of the robustness of the mandate (see below),

60  Newby, supra note 2, 59.

61  A. Novosseloff, ‘United Nations Interim Force in Lebanon (UNIFIL I)’, in J. Koops ez al.
(eds), The Oxford Handbook of United Nations Peacekeeping Operations (2015), 248, 248; S.
Wills, Protecting Civilians: The Obligations of Peacekeepers (2009), 14.

62 Newby, supra note 2, 60.

63  SCRes. 467, UN Doc. S/RES/467, 24 April 1980.

64  Murphy, supra note 54, 86.

65  Newby, supra note 2, 64; Cf. Williamson, supra note 5, 284.

66 A. Novosseloff, ‘Expanded United Nations Interim Force in Lebanon (UNIFIL II)’, in J.
Koops et al. (eds), The Oxford Handbook of United Nations Peacekeeping Operations (2015),
767,767 [Novosseloff, UNIFIL IT’].

67  The Blue Line represents a line of withdrawal established by UNIFIL, rather than a border
in the sense of international law between Lebanon and Israel.
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a substantial augmentation of peacekeepers to a maximum of 15,000 troops, and
a notable increase in European participation, the Resolution effectively trans-
formed UNIFIL I into UNIFIL IL.**

Despite the endorsement of the amended mandate by both Lebanon and
Israel, its effective implementation was met with some resistance from Israel and
Hezbollah, thereby subjecting its robustness to scrutiny. While Israel proceeded
to undertake overflights with jets and unmanned aerial vehicles, Hezbollah relied
on the civilian population to impede the peacekeepers from conducting searches
of their weapon depots. Notwithstanding the attendant difficulties, the situation
stabilized.”’ In February 2013, the then UNSG reported an “unprecedented calm
that has continued to prevail across the Blue Line between Lebanon and Israel
since 2006””°. However, this period of relative tranquility was subject to several
intermittent flare-ups in 2015, which did not result in a lasting escalation.”" In the
context of this annual renewal of the mandate, the UNSC adopted Resolutions
2372 (2017)", 2433 (2018),” and 2485 (2019)", which primarily addressed the
establishment and the subsequent transfer of responsibilities regarding the Mar-
itime Task Force and the land areas in southern Lebanon from the UN troops to
the Lebanese military.

Despite the occurrence of repeated incidents within the Blue Line in the
following years, which did result in the death of peacekeepers,75 the gradual esca-
lation of the situation since October 2024 attracted significant attention to the
mandate of UNIFIL. UNIFIL initially issued warnings that the hostilities were
approaching the mandate area.” Shortly afterwards, reports of injured peace-

68  Novosseloft, ‘UNIFIL I, supra note 66, 768, 771; Newby, supra note 2, 65, 69-70; Wills,
supra note 67, 16; C. Tams & W. Briickner, “The Israeli Intervention in Lebanon — 2006’, in
T. Ruys & O. Corten (eds), The Use of Force in International Law: A Case-based Approach
(2018), 673, 673.

69  Novosseloft, ‘UNIFIL IT’, supra note 66, 772; For a more detailed analyses of the situation
since 2006 see Newby, supra note 2, 73-81.

70  United Nations Security Council, Report by the Secretary-General on the Implementation of
Security Council Resolution 1701 (2006), UN Doc. §/2013/120, 27 February 2013, para. 75.

71  Newby, supra note 2, 79.

72 SCRes. 2373, UN Doc. S/RES/2373, 30 August 2017.

73 SCRes. 2433, UN Doc. S/RES/2433, 30 August 2018.

74  SC Res. 2485, UN Doc. S/RES/2485, 29 August 2019.
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keepers and damages to the premises of UNIFIL emerged.77 Notwithstanding
the exhortations from UNIFIL and the UN,” an agreement on the cessation of
hostilities between Israel and Lebanon was adopted in November 2024, which
stipulated the withdrawal of the IDF and those attributable to Hezbollah from
southern Lebanon within 60 days and to concurrently guarantee that UNIFIL’s
mandate is no longer contravened and can henceforth be fully implemented.79
Despite the withdrawal of the IDF from the coastal regions, their presence persists
in selected areas at the borders, thereby postponing the full implementation of
the agreement.80 This current non-implementation of the ceasefire agreement,
coupled with the preceding events serve to illustrate” that peace remains elusive
in southern Lebanon. Although the UNSC acknowledges that the situation in
southern Lebanon still presents itself as a threat to international peace and secu-
rity, it decided to prolong the mandate for one more year and simultaneously stip-
ulated that the PKO will cease its operations and begin its drawdown and with-
drawal phase by 31 December 2026.%

75  Cf. T. Bel, ‘UN Car Hit by Deadly Gunfire Likely Strayed oftf Main Road in Lebanon’s
Blackouts’, Independent (16 December 2022), available at https://www.indepen-
dent.co.uk/news/world/middle-east/unifil-lebanon-irish-soldier-dead-b2246611.html (last
visited 14 December 2024).

76  UNIFIL, ‘UNIFIL Statement (6 October 2024)’ (2024), available at https://unifil.unmis-
sions.org/unifil-statement-6-october-2024 (last visited 14 December 2024).

77 UNIFIL, ‘UNIFIL Statement (10 October 2024)’ (2024), available at https://unifil.unmis-
sions.org/unifil-statement-10-october (last visited 14 December 2024); UNIFIL, ‘UNIFIL
Statement (11 October 2024)’ (2024), available at https://unifil. unmissions.org/unifil-
statement-11-october-2024-0 (last visited 14 December 2024); UNIFIL, ‘UNIFIL State-
ment (19 November 2024)’ (2024), available at https://unifil.unmissions.org/unifil-state-
ment-19-november-2024 (last visited 15 December 2024); UNIFIL, ‘UNIFIL Statement:
Rockets Strike UNIFIL Sector West Headquarters, Injuring 4 Peacekeepers (22 November
2024)’ (2024), available at https://unifil.unmissions.org/unifil-statement-rockets-strike-
unifil-sector-west-headquarters-injuring-4-peacekeepers-22-november ~ (last  visited 15
December 2024).

78  United Nations, ‘Lebanon: UNIFIL Concerned by Attacks on Lebanese Armed Forces’,
UN News Global perspective Human Stories (25 November 2024), available at
https://news.un.org/en/story/2024/11/1157456 (last visited 2 January 2025).

79  F. Gardner & F. Mao, ‘Isreal-Hezbollah Ceasefire Deal Agreed, Confirms Biden’, BBC (27
November 2024), available at https://www.bbc.com/news/articles/c75lpzqOrelo (last vis-
ited 28 November 2024).
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Categorizing UNIFIL Within UN Peacekeeping
Operations

As previously mentioned, UNIFIL was established in March 1978 on the

basis of UNSC Resolutions 425 and 426 (1978), which called on Israel to bring an
end to its ongoing military operations and to withdraw its armed forces. UNIFIL
was simultaneously assigned three primary objectives: to confirm the withdrawal
of Israeli military forces, to restore international peace and security, and to sup-
port the Lebanese government with the facilitation of its re-establishment of effec-
tive control in the region.83 Since the UNSC did not adopt them under Chap-

80

81

82

A. Cheeseman, ‘Lebanon Says Israeli Troops Killed 24 Ahead of Ceasefire Extension ’, The
Washington Post (27 January 2025), available at https://www.washingtonpost.com/world/
2025/01/26/lebanon-ceasefire-israel-hezbollah/ (last visited 27 January 2025); H. Bachega,
‘Lebanon Says 22 Killed by Israeli Forces After Withdrawal Deadline Missed’, BBC (26
January 2025), available at https://www.bbc.com/news/articles/czeprnw4repo (last visited
27 January 2025); E. Ward, ‘As Deadline for Withdrawal Passes, Isracl Remains in Parts
of Southern Lebanon’, The New York Times (18 February 2025), available at
https://www.nytimes.com/2025/02/18/world/middleeast/lebanon-israel-forces-hezbol-
lah.html (last visited 22 February 2025).

UNIFIL, ‘UNIFIL Statement (4 January 2025)’ (2025), available at https://unifil.unmis-
sions.org/unifil-statement-4-january-2025 (last visited 8 October 2025); UNIFIL, ‘UNIFIL
Statement (14 February 2025)’ (2025), available at https://unifil. unmissions.org/unifil-
statement-14-february-2025 (last visited 8 October 2025); UNIFIL, ‘UNIFIL Statement
(22 March 2025) (2025), available at https://unifil.unmissions.org/unifil-state-
ment-22-march-2025 (last visited 8 October 2025); UNIFIL, ‘UNIFIL Statement (14 May
2025)’ (2025), available at https://unifil.unmissions.org/unifil-statement-14-may-2025 (last
visited 8 October 2025); UNIFIL, ‘UNIFIL Statement (10 June 2025)’ (2025), available at
https://unifil.unmissions.org/unifil-statement-10-june-2025 (last visited 8 October 2025);
UNIFIL, ‘UNIFIL Statement on Attack on Peacekeepers Clearing Roadblocks (3 Septem-
ber 2025)’ (2025), available at https://unifil.unmissions.org/unifil-statement-attack-peace-
keepers-clearing-roadblocks-3-september-2025 (last visited 8 October 2025); UNIFIL,
‘UNIFIL Statement on Recent IDF Grenade Attacks Near Peacekeepers and Lebanese Sol-
diers (3 October 2025)’ (2025), available at https://unifil.unmissions.org/unifil-statement-
recent-idf-grenade-attacks-near-peacekeepers-and-lebanese-soldiers-3-october-2025 (last vis-
ited 8 October 2025).

SC Res. 2790, UN Doc. S/RES/2790, 28 August 2025.
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ter VII and the PKO was further established with the consent of both Lebanon
and Israel, UNIFIL I may be regarded as a, the traditional criteria upholding,
PKO. Notwithstanding the absence of explicit reference to the use of force in the
UNIFIL establishing resolutions, the subsequent report by the then UNSG shed
light on the implementation of them. Specifically, the report stated that, although
UNIFIL would be equipped with weapons, for the PKO to be effective, they how-
ever may solely be utilized for defensive purposes — entailing instances of self-
defense. A further category of instances was identified to authorize using force:
those in which “attempts by forceful means [which] prevent [UNIFIL] from dis-
charging its duties under the mandate of the UNSC”". The UNSC deliberated
upon the scope of the permissible use of force and the exercise of self-defense in
the context of Resolution 467 (1980). In doing so, it explicitly stated that UNIFIL
is authorized to use force in instances of self-defense,” and further elaborated
that the term se/f-defense also encompasses the “resistance to attempts by forceful
means to prevent it from discharging its duties under the mandate of the Secu-
rity Council”®. On the matter, the then UNSG elucidated that “[t]he force will
be provided with weapons of a defensive character. It shall not use force except in
self-defense. Self-defense would include resistance to attempts by forceful means
to prevent it from discharging its duties under the mandate of the Security Coun-
cil.”Y These elaborations demonstrate that UNIFIL I was in accordance with the
prevailing concept of PKOs during that period, which stipulated that use of force
is permissible in instances of self-defense, including personal self-defense as well
as defense of the mandate. Nevertheless, with respect to its original mandate the
extension to include instances of self-defense in defending the mandate consti-
tutes a new component.

83  SC Res. 425, supra note 3, 5; Cf. UNSC, The Situation in the Middle East, UN Doc. S/
PV.2074, 19 March 1978; UNSC, The Situation in the Middle East, UN Doc. S/PV.2075,
19 March 1978.

84  UNSC, Report of the Secretary-General on the Implementation of Security Council Resolution
425(1978), UN Doc. $/12611, 19 March 1978, 2 [UNSC, Report of the Secretary-General).

85  UNSC, The Situation in the Middle East, UN Doc. S/PV.2218, 24 April 1980, 6, para. 57;
Cf. Gray, supra note 42, 321; Murphy, supra note 54, 86-87.

86  SC Res. 467, supra note 63, 7, para. 1.

87  UNSC, Report of the Secretary-General, supra note 84, 2.
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As previously outlined, the situation in southern Lebanon deteriorated in
2006, resulting in renewed widespread hostilities in the region. In light of these
developments, the then UNSG asserted during the negotiations on Resolution
1701 (2006), with regard to the implementation of the objectives of UNIFIL I,
that the PKO was tasked with addressing a situation “for which it was neither
mandated nor equipped”ss. He further emphasized that UNIFIL is faced with
“a new task, perhaps, even more difficult and dangerous than its previous one”,
which requires it and the mandate to be “robust and effective”. The represen-
tatives of France and Qatar underscored the notion that the primary objective of
UNIFIL should not be the imposition of peace, but rather the implementation
of its mandate in accordance with Chapter VL. Israel conversely advocated for
the deployment of a mere observation mission, whereas Lebanon was unequivo-
cal in its opposition to the mention of Chapter VII, arguing that UNIFIL would
be granted peace enforcement powers.()1 The outcome of these deliberations was
Resolution 1701 (2006), which effectively replaced UNIFIL I with UNIFIL II
With respect to the permissible use of force, UNIFIL II was authorized “to take
all necessary action in areas of deployment of its forces and as it deems within its
capabilities”, in order to ensure the protection of the mandate, as well as UN “per-
sonnel, facilities, installations and equipment”92 and the civilian population.

In consideration of Resolution 1701 (2006), it is first imperative to
acknowledge that the UNSC essentially validated the prevailing practices regard-
ing PKOs. UNIFIL II was accorded the prerogative to employ force in instances
of self-defense, encompassing both individual and in defense of the mandate, and
was further entrusted with the responsibility of safeguarding the civilian popu-
lation. With regard to the permissive extent of the use of force, UNIFIL II was
authorized “to take all necessary action””, nevertheless the UNSC refrained from
explicitly acting under Chapter VIL” In accordance with the perspective that

88  UNSC, The Situation in the Middle East, UN Doc. S/PV.5511, 11 August 2006, 3.
89  Ibid., 3.

90  Ibid., 4-5.

91  Novosseloft, ‘UNIFIL I, supra note 66, 769-770.

92 SCRes. 1701, UN Doc. S/RES/1701, 11 August 2006, 3-4, para. 12.

93 Ibid.

94  Labuda, ‘Intervention by Invitation’, supra note 32, 16.
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interprets references to Chapter VII or the phrase a// necessary means as indica-
tors of 7obust mandates, it may be inferred that the mandate of UNIFIL II can be
characterized as a robust PKO. In the absence of any reference to Chapter VII, the
extent to which force may be employed remains ambiguous. Given that UNIFIL
operates outside the purview of Chapter VII, it follows that its permissive scope
of the use of force is inherently constrained to instances deemed as personal self-
defense or defense of the mandate. It is further noteworthy that the Resolution
does not authorize proactive use of force. As Labuda emphasizes with respect to
UNIFIL, the establishment thereof was predicated on a request by the govern-
ment of Lebanon, which makes the authorization to employ force contingent
upon the consent of the host State. As such, a 7obust mandate has been established
for UNIFIL and it is further empowered to employ force for the protection of
civilians.”

In conclusion, it can be posited that, whilst UNIFIL arguably possesses a
robust mandate due to the use of the phrase all necessary means, the PKO has
not been authorized to undertake action pursuant to Chapter VII or to use force
proactively.

F. UNIFIL: Once More at a Critical Juncture?

UNIFIL constitutes a PKO, whose mandate has not explicitly been
adopted under Chapter VII. This suggests that, if the mandate were to be adopted
pursuant to Chapter VII, it would provide a more definitive clarification regard-
ing the use of force, including its potential to extend beyond self-defense.
Although the phrase to take all necessary means does authorize UNIFIL to employ
force robustly, this is predicated on the assumption that it can be equated with a
resolution adopted pursuant to Chapter VII with respect to the permissible use
of force. Khalil concurs, asserting that PKOs need “to proactively engage in pre-
ventive action against hostile parties; in short, to become actual and active play-
ers in the operating environments in which they are deployed.”96 With regard to

9S  Ibid., 26.
96 M. Khalil, ‘Robust Peacekeeping — Not Aggressive Peacekeeping’, 112 Proceedings of the
Annual Meeting (American Society of International Law)(2018), 114, 115.
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UNIFIL, the adoption of its mandate in accordance with Chapter VII would
ensure its definitive categorization as a robust PKO and would authorize the
deployment of more extensive and possibly even offensive use of force.

It is, however, crucial to recognize that, in addition to the principles of
minimum use of force and consent, a PKO is required to meet the criterion of
impartiality. The authorization of a PKO not only to employ force but further to
take a proactive approach would effectively render it a party to the conflict, and
this would consequently undermine its perceived neutrality.97 Cox has acknowl-
edged that, “it is obvious that it would be extremely difficult, if not impossible, for
the UN to engage in coercive force and still be regarded as a neutral body.”98 As
Khalil further observed, the UN Secretariat has previously acknowledged that UN
troops have become a party to an armed conflict in the DRC (MONUSCO).”
Drawing upon these preceding experiences, it can be deduced that the extension
of UNIFIL’s mandate would inevitably result in UN troops ceasing to function
as a neutral authority and they would assume the role of a party to the conflict.

The proactive use of force against various militarily active groups within
the framework of PKOs, which ultimately follows the objectives to preserve inter-
national peace and security in accordance with their mandate, bears resemblance
to the use of force within the context of peace enforcement operations pursuant
to Chapter VII. By employing force in a proactive manner, PKOs undertake
tasks, which would typically be regarded as activities pursuant to peace enforce-
ment operations. The extension of the permissible use of force thus serves to
align the two forms of peace missions within the UN system.100 Similarly, Khalil
argues that the UNSC “must preserve the distinction between peacekeeping and
peace enforcement”'”". In accordance, the maintenance of the present mandate
for UNIFIL would serve to prevent the gradual progression of PKOs towards
peace enforcement.

97  S.W. Lyons, ‘New Robust Peacekeeping’ 112 Proceedings of the Annual Meeting (American
Society of International Law)(2018) 109, 110.
98  Cox, supra note 19, 246.
99 Khalil, supra note 96, 116.
100  Labuda, ‘Intervention by Invitation’, supra note 32, 344.
101 Khalil, supra note 96, 117.
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Another salient point for consideration is the political and factual situation
in southern Lebanon: Commencing with the establishment of the mandate in
1978, UNIFIL has been confronted with a state of conflict in the region, which
evolved over time into a multifaceted confrontation involving a diverse set of
actors. UNIFIL does face these challenges and furthermore was and is confronted
with another threat for the successful implementation of the mandate in 2024.
Despite the evident parallels between the circumstances of 2006 and 2024, and
the fact that the ceasefire agreement of November 2024 is yet to be fully imple-
mented, it is crucial to recognize the intricacies of the present situation. In con-
sideration of the prevailing instability, it would be imprudent to further empower
UNIFIL with an even more robust mandate as this may only serve to exacerbate
existing circumstances.

Lastly it should be borne in mind that, while Lebanon initially endorsed the
deployment of substantial military forces upon the adoption of Resolution 1701
(2006), it objected to the mention of Chapter VII. The prospect of an augmented
use of force in southern Lebanon (even in the event that Lebanon has changed its
view) carries the potential to engender an even larger number of intractable dis-
putes rather than fostering resolution.

G. Conclusion

It is evident that PKOs of the UN have evolved significantly since the intro-
duction of the term and the establishment of UNEF I by the UNGA. This pro-
gression is attributable to both political and factual changes. Whereas PKOs were
initially authorized to employ force in personal self-defense, this prerogative has
been progressively broadened over time, culminating in the defense-of-mandate
utilization of force. PKOs have furthermore been assigned an expanded array of
responsibilities that include the protection of civilians, a development that has
concomitantly given rise to an augmentation in the permissible scope of the use of
force. Lastly, there have been ongoing deliberations concerning the enhancement
of the robustness of PKOs, with the underlying question of whether PKOs, by
virtue of their inherent defensive nature should engage in hostilities by employing
proactive use of force.



UNIFIL on the Verge 23

These recent developments in the realm of PKOs, coupled with the stip-
ulation of minimal use of force, are further evident in the mandate of UNIFIL.
UNIFIL is presently afforded the authority to employ all necessary means, but
the mandate was not adopted pursuant to Chapter VIL In light of the recent
developments in southern Lebanon, it has been argued here that UNIFIL is like-
lier to achieve the objectives of its mandate, if it continues its neutral stance in
the region, operates without the authorization pursuant to Chapter VII, and
abstains from proactive military intervention. The UN and the UNSC in particu-
lar should give particular consideration to the underlying concept and the princi-
ples of peacekeeping when contemplating the expansion of the permissible use of
force in the context of PKOs in general. With respect to UNIFIL, the UNSC has
already endorsed this course by extending UNIFIL’s current mandate for another
year and confirming the current scope of the permissible use of force.
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Abstract

The Article examines the recent wave of ‘judicialization’ of the protracted
Israel/Palestine conflict with particular emphasis on the 2024 IC] Advisory Opin-
ion (AO) and Conciliatory Proceedings under the Convention on the Elimina-
tion of all forms of Racial Discrimination. Specifically, it investigates how such
UN legal tools and bodies are employed to advance legal claims, with the ultimate
goal of using law to settle disputes. Subsequently, it argues that Palestine has
strategically opted for these procedures to obtain authoritative pronouncements
from (quasi-) judicial fora on aspects of its dispute with Israel, which does not
consent to third-party settlement. To develop this principal position on Pales-
tine’s lawfare, the Article advances its main argument, namely that the IC] Advi-
sory Proceedings and the Conciliation Procedure under the CERD framework
are integral to the dispute settlement methods outlined in Article 33 Charter and
should be considered viable litigation strategies for addressing bilateral disputes
like the Israel/Palestine conflict that cannot be resolved via direct contentious pro-
ceedings. To achieve this goal, the Article explores the twofold reasons underlying
Palestine’s strategic petitions. It first argues that through such procedures Pales-
tine circumvented jurisdictional obstacles prevalent in contentious cases, includ-
ing its contested statechood and limited standing as well as Israel’s lack of consent.
The Article addresses the influence of Israel’s lack of consent on the organs’ juris-
diction, admissibility and standard of proof. Further, the Article explores the
long-term, legal and political consequences of such pronouncements, by clarify-
ing their so-called ‘authoritativeness’. It argues that they have a /ato sensu binding
character and are capable of influencing negotiations and shaping policy on an
international level. The Article concludes by addressing pressing concerns relat-
ing to the protection of the fora’s (quasi-) judicial integrity and contends that
such procedures were intended as (quasi-) judicial methods within the UN system
to facilitate the settlement of inter-State disputes, manifesting the Organization’s
ideal of ‘peace through law’.
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A. Introduction: The Israel/Palestine Conflict in the UN
Peace Architecture

The Israel-Palestine conflict, a multidimensional dispute encompassing

legal and political controversies like Palestine’s statehood' and self-determina-
. 2 ) . 3. . 4 . .

tion,” Israel’s alleged right to self-defense,” its violent™ and segregational practices
in the occupied Palestinian territory (‘OPT’),” is a tale as old as time. The continu-
ously deteriorating situation,’ and its bloody history7 reflect probably the biggest
paralysis -if not failure- of the United Nations (‘UN’) system to uphold the funda-
mental purposes and guiding principles of the Organization enshrined in Articles

1 J.Quigley, The Statehood of Palestine: International Law in the Middle East Conflict (2012);
Y. Ronen, ‘Recognition of the State of Palestine: Still too Much too Soon?” in C. Chinkin
& F. Baetens (eds), Sovereignty, Statehood and State Responsibility: Essays in Honour of James
Crawford (2015), 229-247.

2 UNHRC Res. 55/30, UN Doc. A/HRC/RES/55/30, S April 2024. See also Special Rap-
porteur on the Situation of Human Rights in the Palestinian Territories Occupied Since
1967, F. Albanese, Situation of Human Rights in the Palestinian Territories Occupied Since
1967, UN Doc. A/77/356, 21 September 2022.

3 For the debate following the 7th October attacks by Hamas see inter alia N. Tsagourias,
‘Israel — Hamas 2023 Symposium — Israel’s Right to Self-Defence Against Hamas’, Lieber
Institute West Point (1 December 2023), available at https://lieber.westpoint.edu/israels-
right-self-defence-against-hamas/ (last visited 14 February 2025); Y. Shany & A. Cohen,
‘Israel — Hamas 2023 Symposium — International Law “Made in Israel” v. International
Law “Made for Israel™, Lieber Institute West Point ( 22 November 2023), available at
https://lieber.westpoint.edu/international-law-made-in-israel-international-law-made-for-
israel/ (last visited 14 February 2025); M. Milanovic, ‘Does Israel Have the Right to Defend
Itself?’, EJIL:Talk! (14 November 2023), available at https://www.ejiltalk.org/does-isracl-
have-the-right-to-defend-itself/ (last visited 14 February 2025).

4 For an examination of Israel’s use of force in OPT see Independent International Commis-
sion of Inquiry on the Occupied Palestinian Territory, including East Jerusalem, and Israel,
Report of the Independent International Commission of Inquiry on the Occupied Palestinian
Territory, Including East Jerusalem, and Israel, UN Doc. A/78/198, 5 September 2023.

5 For Israel’s racial segregation and apartheid practices see Special Rapporteur on the situation
of human rights in the Palestinian territories occupied since 1967, M. Lynk, Report of the
Special Rapporteur on the Situation of Human Rights in the Palestinian Territories Occupied
Since 1967, UN Doc. A/HRC/49/87, 12 August 2022, paras 35-49.


https://lieber.westpoint.edu/israels-right-self-defence-against-hamas/
https://lieber.westpoint.edu/israels-right-self-defence-against-hamas/
https://lieber.westpoint.edu/international-law-made-in-israel-international-law-made-for-israel/
https://lieber.westpoint.edu/international-law-made-in-israel-international-law-made-for-israel/
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1 and 2(3) of the Charter: the development of friendly relations among nations
based on the self-determination principle, the prevention of armed conflict and
the promotion of peaceful dispute resolution.

Given that long-standing unsettled disputes akin to the Israel/Palestine one
ultimately threaten international peace and security,8 the principle of peaceful set-
tlement constitutes the cornerstone of the modern peace architecture encapsu-
lated in the Charter. As coercion is unlawful both under the non-intervention
principle9 and the principle of non-use of force'’, an alternative mechanism of
conflict resolution is mandated.

Mindful of that, Article 2(3) must be interpreted in context with the insti-
tutional arrangements provided for by the Charter."" The General Assembly
(‘GA’), the Security Council (‘SC’), the International Court of Justice (‘ICJ” or
‘Court’) and the Secretary General as principal UN organs are all required to con-
tribute to the resolution of international disputes, within their competences as
provided for in the Charter. Particularly, Article 33 - constituting a detailed elab-
oration of Article 2(3) in terms of available dispute-resolution methods - materi-
alizes the institutional responsibility of the Organization.12 The Charter’s archi-
tecture is further supported by the robust UN’s Human Rights Treaty System,13
coordinated by the Office of the High Commissioner for Human Rights. Major
international human rights treaties entail unique dispute resolution and concilia-

6 For the impact of the ongoing hostilities on Palestinians’ rights see Special Committee to
Investigate Israeli Practices, Report of the Special Committee to Investigate Israeli Practices
Affecting the Human Rights of the Palestinian People and Other Arabs of the Occupied Terri-
torzes, UN Doc. A/79/363, 20 September 2024.

7 For abrief historic overview see UN, ‘History of the Question of Palestine’ (2025), available
at https://www.un.org/unispal/history/ (last visited 10 February 2025).

8 C. Tomuschat, ‘Article 2(3)’ in B. Simma ez /. (eds), The Charter of the United Nations: A
Commentary, 4th ed. (2024), 263, 267.

9 Case Concerning Military and Paramilitary Activities in and against Nicaragna (Nicaragua
v. USA), Judgment, IC] Reports 1986, 14, 108, para. 205; GA Res. 2625 (XXV), UN Doc.
A/RES/2625(XXV), 24 October 1970.

10 1bid.; Charter of the United Nations, 26 June 1945, 1 UNTS XVI [Charter], Art. 2(4); See
also C. Tams, ‘Article 2(4)’ in Simma ez al., supra note 8, 289, 293-298 for the principle’s
characterization as “cornerstone”.

11 Tomuschat, supra note 8, 267.


https://www.un.org/unispal/history/
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tion avenues, via the creation of treaty-based human rights bodies with quasi-judi-
cial competence to decide upon inter-state complaints regarding the implementa-
tion of each treaty.14

UN’s involvement in the Palestine question dates back to the 1947 Partition
Plan.” GA Resolution 57/107 unequivocally recognized “a permanent respon-
sibility towards the question of Palestine until the question is resolved in all its
aspects in a satisfactory manner in accordance with international legitimacy”.16
Albeit this responsibility has been manifested within the UN framework with
many resolutions or through the establishment of ad hoc missions,” the efficacy
of the UN’s peace architecture is continuously challenged.

It is beyond the scope of this Article to assess the UN’s overall response.18
It suffices, though, to note that the Security Council — the so-called ‘executive
organ’ entrusted with the primary responsibility of maintaining international
peace and security — has time and again found itself in deadlock, unable to pro-
mote negotiations or take decisive action, especially during ongoing hostilities.
In response and often using as a legal basis the Uniting For Peace mechanism,"”

12 Specifically, para. 1 is connected to disputes which can be brought before the competent
UN organs, so long as they pose a threat to international peace and security. Interestingly,
the provision’s very wording contemplates the connection between the responsibility of the
parties involved and the responsibility of the Organization. Primarily, it is incumbent upon
the parties to a dispute to take remedial action, and in case their efforts fail, the procedures of
Chapter VI or of Chapter VII can be utilized. See also, C. Tomuschat, ‘Article 33’ in Simma
et al., supra note 8, 1402, 1404.

13 L. Oette, “The UN Human Rights Treaty Bodies: Impact and Future’ in G. Oberleitner
(ed.), International Human Rights Institutions, Tribunals, and Courts (2018), 95, 96.

14 Human Rights Committee, General Comment No. 33: Obligations of States Parties Under
the Optional Protocol to the International Covenant on Civil and Political Rights, UN Doc.
CCPR/C/GC/33, 31 October 2008, 3, para. 11.

15 GA Res. 181(II), UN Doc. A/RES/181(II), 29 November 1947.

16  GARes. 57/107, UN Doc. A/RES/57/107, 14 February 2003.

17 GA Res. 302 (IV), UN Doc. A/RES/302(IV), 8 December 1949, establishing the United
Nations Relief and Works Agency for Palestine Refugees in the Near East.

18  For an extensive analysis on UN’s involvement in the question of Palestine see A. Imseis, The
United Nations and the Question of Palestine (2023).

19 GARes. 377(V), UN Doc. A/RES/377(V), 3 November 1950.
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the GA has adopted a vast number of resolutions, albeit with non-legally binding
character.” The Secretary-General (‘SG’) has likewise reached the limit of his
authority by invoking the rarely-used Article 99 in December 2023.%

Against this backdrop, States - whether acting individually or collectively
- have increasingly sought other avenues to resolve the Israel/Palestine dispute,
turning to UN organs with (quasi-) judicial function. The so called judicializa-
tion’ of the Israel/Palestine dispute has started as early as 2003, when the GA
requested for the first time an ICJ Advisory Opinion (AO) on this matter.”” In
the last decade, three contentious cases — one by Palestine itself, and one where it
intervened - have been brought before the Court in an effort to judicially address
the legality of Israel’s presence and practices in the OPT.” The International
Criminal Court, after a landmark decision recognizing Palestine as a ‘state’ for the
purposes of the Rome Statute,” issued arrest warrants against the Israeli Prime
Minister and the Minister of Defense in 2024.” Additionally, Palestine has uti-
lized the compulsory inter-state communication mechanism encapsulated in Arti-
cle 11 of the International Convention on the Elimination of all forms of Racial
Discrimination (‘ICERD’ or ‘Convention’), in order to address Israel’s segrega-

20 See the most recent one calling on a ceasefire and the unhindered distribution of humanitar-
ian aid, GA Res. 10L.33, UN Doc. A/ES-10/L.33, S December 2024.

21 UNSG, Letter Dated 6 December 2023 From the Secretary-General Addressed to the President
of the Security Council, UN Doc. §/2023/962, 6 December 2023.

22 GARes. ES-10/14, UN Doc. A/RES/ES-10/14, 12 December 2003.

23 The first includes Palestine’s application against the USA with respect to the relocation
of the latter’s embassy, Relocation of the United States Embassy to Jerusalem (Palestine v.
United States of America), Order, IC] Reports 2018, 708. In the aftermath of the 7th Octo-
ber attacks and the escalation of hostilities, South Africa was the first to initiate proceed-
ings before the ICJ with respect to the Genocide Convention, Application of the Conven-
tion on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip (South
Africa v. Israel), Order, IC] Reports 2024, 3 [South Africa v. Israel Case]. A few months
later Nicaragua filed an application against Germany, accusing the latter of complicity with
Israel’s alleged genocidal violence, Alleged Breaches of Certain International Obligations in
Respect of the Occupied Palestinian Territory (Nicaragua v. Germany), Order, ICJ] Reports
2024, 560.

24 Situation in the State of Palestine, Decision on the ‘Prosecution request pursuant to article
19(3) for a ruling on the Court’s territorial jurisdiction in Palestine’ ICC-01/18-143
05-02-2021 1/60 (Pre-Trial Chamber I), 5 February 2024, 50, para. 112.
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tional and apartheid practices, and in April 2021 an ad hoc Conciliation Commis-
sion was established.” Similarly, the GA continues to seek a constructive dialogue
with the Court and has requested additionally two Advisory Opinions.27

The ability to appeal before (quasi-) judicial bodies constitutes an indis-
pensable part of the UN peace architecture, being one of the available pathways
for the pacific settlement of disputes under Article 33 Charter. Article 36(3)
Charter particularly demonstrates the preference for referring ‘legal disputes’ to
the IC]J. This is because the provision is inexorably linked with Article 92 Charter,
identifying the ICJ as the principal judicial UN organ; and Article 1(1) Charter,
outlining the primary purpose of the Organization as being “to bring about by
peaceful means, and in conformity with the principles of justice and international
law ... settlement of international disputes”. Ergo, having recourse to the ICJ, or
any other (quasi-) judicial body for that matter, is the most obvious way to mate-
rialize the UN’s cardinal purpose.

Despite that, the Court has sought to address the thorniest issues of inter-
national law via Advisory Opinions.28 However, such opinions have not, tradi-
tionally, been perceived as part of the dispute settlement architecture.”’ The Court

25 ICC, ‘Situation in the State of Palestine: ICC Pre-Trial Chamber I rejects the State of Israel’s
challenges to jurisdiction and issues warrants of arrest for Benjamin Netanyahu and Yoav
Gallant’, Press Release, 21 November 2024, available at https://www.icc-cpi.int/news/sit-
uation-state-palestine-icc-pre-trial-chamber-i-rejects-state-israels-challenges (last visited 30
September 2025).

26  Office of the High Commissioner for Human Rights, Tnter-State Communications'
(2024), available at https://www.ohchr.org/en/treaty-bodies/cerd/inter-state-communica-
tions (last visited 15 January 2025).

27  GARes.77/247,UN Doc. A/RES/77/247, 30 December 2022; GA Res. 79/232, UN Doc.
A/RES/79/232, 19 December 2024.

28  These include the legality of nuclear weapons’ use, the right to self-determination, the right
to self-defense against non-State actors etc. see znter alia Legal Consequences of the Separation
of the Chagos Archipelago From Mauritius in 1965, Advisory Opinion, ICJ Reports 2019,
95 [Chagos Opinion]; Accordance With International Law of the Unilateral Declaration of
Independence in Respect of Kosovo, Advisory Opinion, IC] Reports 2010, 403 [Kosovo Opin-
ton]; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, ICJ Reports 2004, 136 [ Wall Opinion); Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, 226 [ Nuclear Weapons Opinion].

29 ]. G. Merrills, International Dispute Settlement, 6th ed. (2017), 142.


https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-rejects-state-israels-challenges
https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-rejects-state-israels-challenges
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has clarified that its Advisory Opinions are given to the organs requesting them
and not to the affected States. More fundamentally, conceiving Advisory Opin-
ions as litigation avenues for bilateral disputes would contravene the principle of
consensual jurisdiction, echoed in the (infamous) Eastern Carelia doctrine.”’ Asa
matter of its wide margin of discretion, the Court must decline to render an Opin-
ion when “to give a reply would have the effect of circumventing the principle that
a State is not obliged to allow its disputes to be submitted to judicial settlement
without its consent”.”"

Consequently, while the 2024 rulings of both the IC]J and the ad hoc Con-
ciliation Commission constitute the culmination of judicial efforts to solve the
ongoing dispute peacefully, they were subjected to rigorous debate.” As inter-
national procedural law has an old-fashioned bilateral structure, remaining con-
sent-based and directed at the preservation of individual state interests,” a hardly
unnoticed tension of jurisdiction and judicial propriety arose, once the two
organs were asked to adjudicate public interest norms associated with a bilateral
dispute in Israel’s absentia. Israel protested the Committee’s jurisdiction in light
of its unilateral statement precluding treaty relations between itself and Palestine.
It simultaneously, raised propriety objections in the advisory hearings, because the
question addressed its bilateral dispute with Palestine; so that rendering an Opin-
ion would circumvent its consent.

30  Eastern Carelia, Advisory Opinion, PCIJ Series B No. 5 (1923) [Eastern Carelia Opinion].

31 Western Sabara, Advisory Opinion, IC] Reports 1975, 12, para. 33 [ Western Sabara Opin-
ion).

32 See M. Rhades, “The Discretion That Wasn’t: The ICJ’s Exercise of Judicial Propriety
in its Latest Advisory Opinion’, EJIL:Talk! (18 September 2025), available at
hteps://www.ejiltalk.org/the-discretion-that-wasnt-the-icjs-exercise-of-judicial-propriety-
in-its-latest-advisory-opinion/ (last visited 21 January 2025); N. Tsagourias, “The IC]J’s
Advisory Opinion on the Occupied Palestinian Territory and the Court’s Discretion’,
Lieber Institute West Point (9 August 2024), available at https://lieber.westpoint.edu/icjs-
advisory-opinion-occupied-palestinian-territory-courts-discretion/ (last visited 21 January
2025) [Tsagourias, “The IC]’s Advisory Opinion’].

33 ]. A. Hofbauer, ‘Not Just a Participation Trophy? Advancing Public Interests Through
Advisory Opinions at the International Court of Justice’, 22 The Law & Practice of Interna-
tional Courts and Tribunals (2023) 2, 234.
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In light of these, this Article critically compares the advisory and concil-
iatory proceedings as strategic means of dispute settlement and investigates how
such UN legal tools and bodies may be employed to advance legal claims, with the
ultimate goal of using law to settle the Israel/Palestine dispute. Unlike other judi-
cial means, these two procedures share 4 fundamental elements: firstly, they are
legal tools operating under the auspices of the UN system; secondly, they have a
non-adversarial character, since there are no ‘litigant-parties’; thirdly, they are the
only ones requested to assess discrimination, segregation and apartheid claims in
the OPT; and finally, the pronouncements issued are not binding.

Drawing from these, the Article argues that Palestine has strategically opted
for the advisory and conciliatory procedures in its wider effort to resolve the pend-
ing dispute with Israel. To develop this principal position on Palestine’s lawfare,
the Article advances its main argument, namely that the ICJ advisory proceedings
and the conciliation procedure under the ICERD framework are integral to the
dispute settlement methods outlined in Article 33 Charter and should be consid-
ered viable adjudication strategies for addressing bilateral disputes like the Israel/
Palestine conflict that cannot be addressed via direct contentious proceedings.
Accordingly, the remainder of this Article unfolds as follows: In Section B, the
Article explores the reasons underlying the strategic character of the advisory and
conciliatory proceedings. Firstly, it argues that through such procedures, Palestine
circumvented jurisdictional obstacles prevalent in contentious cases, including its
contested statehood and limited standing as well as Israel’s lack of consent. Sec-
ondly, the Article demystifies the pronouncements’ ‘authoritativeness’, proposing
that they in fact possess a Jato sensu binding nature and are capable of influencing
negotiations and shaping policy on an international level. The Article concludes
by addressing pressing concerns relating to the protection of the fora’s (quasi-
) judicial integrity and contends that such procedures were intended as (quasi-)
judicial methods within the UN system to facilitate the settlement of inter-State
disputes, manifesting the Organization’s ideal of ‘peace through law’.
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B. In Quest for a Suitable Procedure to ‘Adjudicate’ the
Dispute: Advisory and Conciliatory Proceedings as
Strategies to Obtain Authoritative Pronouncements on
the Israel/Palestine Conflict

Mapping the exact motives behind every petition is a difficult quest, as
States’ goals vary depending on the nature of the process, the wording of the ques-
tion put before the organ, the timing of the request, etc.” It can be assumed that
Palestine’s -and the coalition of States supporting it — main hope is for a judicial
decision affirming the former’s statehood. On a second level, stakeholders may
expect the resolution of aspects of the underlying controversy, while overcoming
serious power imbalances.” These petitions may also help raising awareness on
Israel’s atrocities and as such constitute tools of political pressure on an interna-
tional level.

Instead of focusing on the motif behind the aforementioned procedures,
this section adopts a different approach and explores their strategic procedural
advancements. Having outlined the similarities and unique elements of the advi-
sory and conciliatory proceedings in contrast to other judicial methods, this sec-
tion will answer a twofold question: what advancement do these procedures offer
to Palestine and how do they contribute to settling the dispute?

Subsequently, it will be, firstly, argued that in such proceedings the two
main jurisdictional barriers prevalent in contentious proceedings, namely Pales-
tine’s statchood and legal standing and Israel’s consent, can be bypassed. Secondly,
the Article will investigate their normative and political impact in resolving
aspects of the ongoing conflict, by clarifying their so called ‘authoritativeness’ and
outlining their practical implications.

34  See A Kulick, ‘Between Advice and Miracle: Expectations and Persuasiveness of ICJ Advi-
sory Opinions’, 27 International Community Law Review (2025), 1-2, 33, 38-39, where the
author identifies 6 ‘types’ of Advisory Opinions depending on the goal behind each request.

35 Ihid., 44-47.

36 Ihid., 47-48.
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L Bypassing the Difficulties in Contentious Proceedings

The difficulties faced by Palestine in its effort to judicialize its conflict with
Israel are twofold: First, Palestine, whose statehood remains contested, is con-
fronted with serious legal standing obstacles as an observer UN State and a non-
member to the IC]J Statute.”” Second, there is no jurisdictional basis -may that be
an optional clause, a compromissory clause or a compromzk38 for the institution of
contentious proceedings before the Court against Israel, regarding the latter’s pro-
longed and unlawful presence and practices in the OPT. Israel’s lack of consent is
emblematic of a general lack of will to resolve the underlying dispute. Especially
with regard to racial discrimination, which as showcased by UN reports consti-
tutes an essential aspect of the overall dispute,39 albeit both parties are CERD sig-
natories, Israel has deposited a reservation to the compromissory clause entailed
in Article 22, blocking, thus, its invocation. Under such circumstances, advisory
proceedings and the ad hoc conciliation mechanism appear to be Palestine’s only

37 On Palestine’s standing before the Court see ICJ, ‘States not Parties to the Statute to Which
the Court may be Open’, available at https://www.icj-cij.org/index.php/states-not-parties
(last visited 13 February 2025). See also A. Papanastasiou, ‘Statehood as an Incidental Issue
in International Adjudication: Reflections on Palestine’s Intervention Request in South
Africa v Israel’, EJIL:Talk! (11 November 2024), available at https://www.ejiltalk.org/state-
hood-as-an-incidental-issue-in-international-adjudication-reflections-on-palestines-inter-
vention-request-in-south-africa-v-israel/ (last visited 20 February 2025).

38 Statute of the International Court of Justice, 26 June 1945, 33 UNTS 993 [Statute], Art. 36.

39  See Special Rapporteur on the situation of human rights in the Palestinian territories occu-
pied since 1967, supra note 5, paras 13, 35-49; See also CERD, Concluding Observations
on the Combined Seventeenth to Nineteenth Reports of Israel, UN Doc. CERD/C/ISR/CO/
17-19, 27 January 2020, paras 11-14, 21-23.


https://www.icj-cij.org/index.php/states-not-parties
https://www.ejiltalk.org/statehood-as-an-incidental-issue-in-international-adjudication-reflections-on-palestines-intervention-request-in-south-africa-v-israel/
https://www.ejiltalk.org/statehood-as-an-incidental-issue-in-international-adjudication-reflections-on-palestines-intervention-request-in-south-africa-v-israel/
https://www.ejiltalk.org/statehood-as-an-incidental-issue-in-international-adjudication-reflections-on-palestines-intervention-request-in-south-africa-v-israel/
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formal option for addressing Israel’s discriminatory policyf‘0 In fact, as this Article
explores, these procedures entail many legal and practical advantages, making
Palestine’s case justiciable and plausible.

As to the question of Palestine’s statehood, it was not directly addressed by
the two organs. In the IC]J context, it fell outside the scope of the GA’s request.
Besides, rendering an Opinion does not in any way presuppose such affirmation
for the purposes of jurisdiction or propriety. In the CERD context, Palestine’s
contested statehood appeared as a basis to challenge its valid accession to the Con-
vention. Unwilling to engage in the heated debate that pre(:ecled,41 the CERD
considered Palestine ‘a State-party’ for the purpose of the Convention by virtue of
its membership to United Nations Educational, Scientific and Cultural Organiza-
tion since 2011 and its status as a UN non-member observer State without elabo-
rating further.”

The main issue in both proceedings was Israel’s lack of consent and the
deriving questions of jurisdiction and judicial propriety. Specifically, Israel chal-
lenged the CERD’s jurisdiction on the ground that it had excluded treaty rela-
tions with Palestine, by virtue of the official communication it deposited to the
SG in May 2014," alleging that it was not bound by the CERD’s enforcement
mechanism vis-3-vis Palestine.”* In the advisory proceedings, Israel’s lack of con-
sent to third-party-settlement served as an agitating question of judicial propri-
ety.45 That the Court may not exercise its advisory discretion if the question asked

40 M. Stavridi, “The Advisory Function of the International Court of Justice: Are States
Resorting to Advisory Proceedings as a “Soft” Litigation Strategy?” Journal of Public and
International Affairs (22 April 2024) available at https://jpia.princeton.edu/news/advisory-
function-international-court-justice-are-states-resorting-advisory-proceedings-
%E2%80%9Csoft%E2%80%9D (last visited 20 January 2025); Hofbauer, supra note 33,
243-245.

41 CERD, Inter-State Communication Submitted by the State of Palestine Against Israel, UN
Doc. CERD/C/100/3, 12 December 2019, paras 32-41, 50-53, 72 [CERD, Inter-State
Commaunications Submissions).

42 CERD, Inter-State Communication Submitted by the State of Palestine Against Israel, UN
Doc. CERD/C/100/5, 12 December 2019, para. 26. [CERD, Inter-State Communications
Conclusions).

43 Depositary Notification, C.N.293.2014 TREATIES-IV.2, 22 May 2014.

44 CERD, Inter-State Communications Submissions, supra note 41, paras 73-78, 81-84.


https://jpia.princeton.edu/news/advisory-function-international-court-justice-are-states-resorting-advisory-proceedings-%E2%80%9Csoft%E2%80%9D
https://jpia.princeton.edu/news/advisory-function-international-court-justice-are-states-resorting-advisory-proceedings-%E2%80%9Csoft%E2%80%9D
https://jpia.princeton.edu/news/advisory-function-international-court-justice-are-states-resorting-advisory-proceedings-%E2%80%9Csoft%E2%80%9D
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“was directly related to the main point of a dispute actually pending between two
States, so that answering the question would be substantially equivalent to decid-
ing the dispute between the parties, and that at the same time it raised a question
of fact which could not be elucidated without hearing both parties”,46 appears as
a precedent in the Court’s Opinions.

The IC]’s and CERD’s jurisprudence has evolved in a way that Israel’s lack
of consent would not ultimately obscure the issuance of the rulings. This is one
of the strategic procedural advancements presented in these proceedings.

1.  Establishing CERD’s Jurisdiction in View of Israel’s Unilateral
Statement: the Obligatory Nature of the Conciliatory
Mechanism and its Functional Relation to Erga Omnes
Obligations

In a novel decision for the protection of communitarian norms,” the
CERD delt with two major issues deriving from Israel’s communication
deposited after Palestine acceded to the Convention, that reads: [t]he Govern-
ment of Israel [...] does not consider ‘Palestine’ a party to the Convention and
regards the Palestinian request for accession as being without [...] effect upon
Israel’s treaty relations under the Convention.”” The statement raises issues on
the validity of Palestine’s accession to the Convention, and the legal effects of

45 Legal Consequences Arising From The Policies And Practices Of Israel In The Occupied Pales-
tinian Territory, Including East Jerusalem, Advisory Opinion, General List No. 186, 19 July
2024, paras 30-49 [Legal Consequences Opinion).

46 Interpretation of Peace Treaties, Advisory Opinion, IC] Reports 1950, 65, 72 [Peace Treaties
Opinion).

47 ]. Eiken, ‘Breaking new ground? The CERD Committee’s decision on jurisdiction in the
inter-State communications procedure between Palestine and Israel’, EJIL:Talk! (29 January
2020), available at https://www.ejiltalk.org/breaking-new-ground-the-cerd-committees-
decision-on-jurisdiction-in-the-inter-state-communications-procedure-between-palestine-
and-israel/ (last visited 10 February 2025).

48  Depositary Notification, supra note 43.


https://www.ejiltalk.org/breaking-new-ground-the-cerd-committees-decision-on-jurisdiction-in-the-inter-state-communications-procedure-between-palestine-and-israel/
https://www.ejiltalk.org/breaking-new-ground-the-cerd-committees-decision-on-jurisdiction-in-the-inter-state-communications-procedure-between-palestine-and-israel/
https://www.ejiltalk.org/breaking-new-ground-the-cerd-committees-decision-on-jurisdiction-in-the-inter-state-communications-procedure-between-palestine-and-israel/
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Isreal’s statement regarding the accession. While the answer to the first was
. 49 . . . .
straightforward,” the second point was more troubling, leading to the expression

of divergent views by the CERD members.

The majority departed from the general treaty law considerations pleaded

by Israel under which a State-party to a multilateral treaty may exclude treaty rela-
tions with an entity it does not recognize, via a unilateral statement.”” Instead, it
highlighted that ICERD’s objective and non-synallagmatic nature, as a human
rights convention, precludes the severability of treaty relations via unilateral state-
ments.” As to whether CERD’s inter-State communications mechanism requires
the existence of bilateral treaty relations between the disputing parties. the Com-

49

50

51

CERD, Inter-State Communication Conclusions, supra note 42, para 26: “With respect to
the first point, the Committee notes that by resolution 67/19, the General Assembly
decided to accord to Palestine non-member observer State status in the United Nations. The
Committee further notes that given that the applicant has been a member of the UNESCO
since 2011, it complies with the conditions established in articles 17 and 18 of the Conven-
tion. In addition, the Committee notes that following the receipt, on 21 March 2018, of
initial and second periodic reports submitted by the State of Palestine under article 9 of the
Convention, the Committee adopted the concluding observations on such reports during
its ninety-ninth session. Therefore, the Committee considers that the applicant is a State
party to the Convention.”

See, Conclusion 1.5.1 and accompanying commentary of the International Law Commis-
sion’s ‘Guide to Practice on Reservations to Treaties’. in Report of the International Law
Commission to the Sixty-third Session (26 April-3 June and 4 July-12 August 2011), UN Doc.
A/66/10/Add.1, 9-97. Itis beyond the scope of this Article to characterize Israel’s statement
as a reservation and explain in detail its treaty-law implications or comment upon the Inter-
national Law Commission’s Conclusion 1.5.1 from its Reservations Guide. Suffice it to
quote the CERD, Inter-State Communications Conclusions, supra note 42, para. 35, on the
relevant points: “The Committee agrees with the respondent that its statement falls under
the second category. The Committee, however, notes that the International Law Commis-
sion, after having adopted the text indicating that such a unilateral statement is outside the
scope of the Guide to Practice even if it purports to exclude the application of the treaty
between the declaring State and the non-recognized entity, had recourse to an accompany-
ing commentary. Such a commentary, which confirms that the second type of statement
“clearly purports to have (and does have) a legal effect”, appears to have the effect of a non
sequitur, considering that such a confirmation would lead to the undoing of the approved
formal stand of the Commission, according to which the questioned unilateral declaration
is outside the scope of the Guide to Practice”.

CERD, Inter-State Communications Conclusions , supra note 42, paras 51-53, 67(d).
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mittee stressed the functional link between the jus cogens norms”~ and the erga
omnes obligations53 established in the Convention and the enforcement mecha-
nism, which is tailored to ICERD’s special and collective character.” In contradis-
tinction to the IC]’s latest order in the Sudan v. UAE case,” the Committee did
not isolate the procedural mechanism but construed it as a necessary way of real-
izing the Convention’s raison détre, which was established for the protection of
collective interests and as such requires collective action when it comes to enforce-
ment. * To accept that Israel may void such collective enforcement by not rec-
ognizing Palestine would defeat ICERD’s object and purpose. This is further
attested by the unique nature of the procedure entailed in Articles 11-13, which
has two elements: it is automatic’’ and conciliatory, going beyond the character-
istics of classical conciliation procedures,58 in that its effectiveness cannot depend
on the prior will of States. >

CERD’s approach is unsurprising and must be read in the broader context
of the ‘constitutionalization of international law’® and as fully consistent with
the established ‘humanizing’ and ‘protective’ approach of other human rights tri-

52 See ILC’s Draft Conclusions on peremptory norms of general international law (jus cogens)
in Report of the International Law Commission Seventy-first session (29 April-7 June and 8
July-9 August 2019), UN Doc. A/74/10, 20 August 2019, 147; CERD, Inter-State Com-
munications Conclusions, supra note 42, para 39.

53 Barcelona Traction, Light and Power Company, Limited (Belginm v. Spain), Judgment, IC]
Reports 1970, 3, para. 33.

54 J. Eiken & D. Keane, “Towards an Amicable Solution: The Inter-State Communications
Procedure Under ICERD?, 21 The Law and Practice of International Courts € Tribunals
(2022) 2, 302, 313-315 While the authors appear sceptic towards the Committee’s reason-
ing, they stress the compulsory nature of the mechanism.

55 Application Of The Convention On The Prevention And Punishment Of The Crime Of Geno-
cide In Sudan (Sudan v. United Arab Emirates), Order, General List No 197, S May 2025.

56  CERD, Inter-State Communication Conclusions, supra note 42, para 54.

57 Unlike the mechanism in the Convention against Torture which is optional.

58  Eiken & Keane, supra note 54, 315.

59  CERD, Inter-State Communication Conclusions, supra note 42, para. 58; Eiken & Keane,
supra note 54, 314

60  B.-O. Bryde, ‘Institution Building in the UN-Human Rights-System — the Committee on
the Elimination of Racial Discrimination (CERDY)’, in H. Hestermeyer ez 4/. (eds), Coexis-
tence, Cooperation and Solidarity — Liber Amicorum Ridiger Wolfrum, Vol. 1 (2012), 333,
342.
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bunals and bodies.® That CERD’s enforcement mechanism does not depend
upon Israel’s consent perfectly advances Palestine’s procedural position and trans-
forms the conciliation mechanism in a proper quasi-judicial platform to advocate
for community interests without considerable jurisdictional barriers.” Following
this much welcomed and successful decision, an ad hoc Commission was estab-
lished that would rule on the merits few years later. The substantive findings,
which were not equally assertive, and their impact are discussed in the following
sections.

2. An Advisory Opinion on an Alleged Bilateral Dispute and the
Issue of Judicial Propriety: Deconstructing Eastern Carelia

In the advisory proceedings, the IC] had to consider the familiar but still
controversial question of whether Advisory Opinions are the proper procedure to
address the dispute between Israel and Palestine, when the former does not con-
sent to third-party-settlement. The position that State consent serves as a judi-

61  European Commission of Human Rights, Application No. 788/60, Austria v. Italy (1961);
Ireland v. United Kingdom, ECtHR Application No. 5310/71, Judgment of 18 January
1978, 82, para. 239; European Commission of Human Rights, Application No. 8007/77,
Cyprus v. Turkey (1983), para. 48; Loszidon v. Turkey, ECtHR Application No. 15318/89,
Judgment of 23 March 1995, paras 90-98; The Effect of Reservations on the Entry Into Force
of the American Convention on Human Rights (Arts. 74 and 75), Advisory Opinion OC-2/
82 of 24 September 1982, IACtHR Series A, No. 2, para. 29; lvcher Bronstein v. Peru, Judge-
ment of 24 September 1999, IACtHR Series C, No. 54, para. 42; Human Rights Commit-
tee, General Comment No. 24 (52) on Issues Relating to Reservations Made Upon Ratifica-
tion or Accession to the Covenant or the Optional Protocols Thereto, or in Relation to Declara-
tions Under Article 41 of the Covenant, UN Doc. CCPR/C/21/Rev.l/Add.6, 2 November
1994, para. 17.

62 Contra D. Tamada, ‘Inter-State Communication Under ICERD: From ad hoc Conciliation
to Collective Enforcement?’, 12 Journal of International Dispute Settlement (2021) 3, 405,
425, who argues that the CERD inter-state procedure is designed as a bilateral means for
reaching an agreed solution to bilateral disputes between two states parties, by balancing
their bilateral interests.
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cial propriety’ requirement in advisory proceedings appears as a precedent in the
Court’s advisory jurisprudence,63 but is in fact ill-defined, mistakenly stemming
from the PCIJ’s ruling in the Eastern Carelia Advisory Opz’m’on.64

The Eastern Carelia Opinion was requested in the aftermath of the 1920
war between Finland, a Member-State, and the USSR, a non-Member-State to
the League of Nations. Acting under Article 14 of the League’s Covenant,” the
League’s Council requested an Opinion from the PCIJ on whether Russia’s Dec-
laration annexed to the Treaty of Dorpart between Finland and Soviet Russia, cre-
ated obligations for the former, with respect to the autonomy and self-determina-
tion of Eastern Carelia. The Soviet Union objected to the Court’s Advisory Juris-
diction on the basis of Article 17 Covenant. That Article explicitly provided that
in disputes between a Member of the League and a non-Member State the dis-
pute settlement methods envisaged in Articles 12-16 Covenant would be applica-
ble, insofar the non-Member State accepted the obligations of membership in the
League for the purposes of that dispute. Accordingly, the USSR argued that the
Council, by requesting an Opinion, sought to impede it through the dispute set-
tlement procedures of the Covenant, in defiance of Article 17.

Not surprisingly, the PCIJ found it “impossible to give its Opinion on a dis-
pute of this kind”.” Reflecting on the underlying principle of consent, the PCIJ
ruled that the submission of a dispute between Member-States and States not par-
ticipating in the League for settlement under the methods provided for in the

63 Peace Treaties Opinion, supra note 46, 71; Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, IC] Reports 1971, 16, 27; Western Sabhara Opin-
ion, supra note 31, 20 para. 21; Wall Opinion, supra note 28, 157-159, paras 46-50; Kosovo
Opinion, supra note 28, paras 29-48; Chagos Opinion, supra note 28, paras 85-90.

64  Eastern Carelia Opinion, supra note 30, 27-29.

65  Covenant of the League of Nations, 28 June 1919, 225 CTS 195, Art. 14: “The Council shall
formulate and submit to the Members of the League for adoption plans for the establish-
ment of a Permanent Court of International Justice. The Court shall be competent to hear
and determine any dispute of an international character which the parties thereto submit to
it. The Court may also give an advisory opinion upon any dispute or question referred to it
by the Council or by the Assembly.”

66 Eastern Carelia Opinion, supra note 30, 27

67  Ibid., 27-28.
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Covenant, could take place only by virtue of the latter’s agreement.68 With Russia
refusing to consent, the Court had no other option but to decline an Opinion.
Further, it stated that lack of evidence due to Russia’s non-participation consti-
tuted another compelling reason not to decide what was essentially a “question of
fact”.”

It follows that the Eastern Carelia Opinion has a limited rationale, under-
pinning issues of advisory jurisdiction — and not of propriety/admissibility - in a
very narrowly-defined set of circumstances, that bear no resemblance with the sit-
uation at hand.” The PCIJ decided on its jurisdictional incompetence to deliver
an Opinion and rejected the Council’s request, because the latter did not possess
the authority to make the request in the first place, due to Russia’s lack of consent
to having its dispute settled through the League’s system, including via advisory
opinions.71 In the UN context, such an objection on behalf of Israel has no
legal merit. Simply by virtue of its membership, Israel has already recognized and
expressed its consent to the advisory function of the Court,” while its lack of con-
sent to third-party settlement has “no bearing to the Court’s jurisdiction to give
an Advisory Opinion” even on the Palestinian question.

Therefore, no general rule can be deduced from that Opinion, because all
PCIJ’s pronouncements on state consent, the bilateral character of a dispute, lack
of evidence etc. are strictly understood in the context of USSR’s non-League
membership.74 However, even if one were to assume the opposite, the PCIJ

68  Ibid.,27.

69  Ibid., 28.

70  See M. Lando, ‘Advisory Opinions of the International Court of Justice in Respect to Dis-
putes’, 61 Columbia Journal of Transnational Law (2023) 1, 67, 102 [Lando, ‘Advisory
Opinions’]; Nuclear Weapons Opinion, supra note 28, Dissenting Opinion of Judge Oda,
para. 48.

71 Ibid.;]. Wagner, “The Chagos request and the role of the consent principle in the IC]’s advi-
sory jurisdiction, or: What to do when opportunity knocks’, 55 Questions of International
Law (2018), 177, 182.

72 Charter, Art. 95; Statute, Art. 65.

73 Wall Opinion, supra note 28, 157, para. 47; Generally see Lando, ‘Advisory Opinions’, supra
note 70, 83;For the irrelevance of a similar objection in the Chagos Advisory Opinion see
Wagner, supra note 71, 182.
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underscored that rendering an Opinion under such circumstances would have
been inexpedient, not incompatible with its judicial character as the Court later
misstated in the Western Sabara Opz’m’on.75

Although the IC] has made several clarifications in its Western Sahara
Opinion, it has failed to revise the misconstruction espoused in the Interpretation
Opinion and continuously entrenches state-consent as a propriety requirement.
Similarly States like the United States, United Kingdom, Hungary invoked the
Eastern Carelia doctrine in their written submissions and oral statements.”® It fol-
lows that an unjustified procedural obstacle has been created, that is troubling for
multiple reasons.

First, it requires the identification of the circumstances amounting to an
unwarranted type of circumvention. In that regard, the Court’s ‘broader frame’
approach77 is not of much help in the Israel/Palestine context and in fact has been

74  Contra T. Sparks, ‘Reassessing State Consent to Jurisdiction’, 91 Nordic Journal of Interna-
tional Law (2022) 2, 216, 235, who contends that this argument has been overruled by the
Interpretation of Peace Treaties Opinion (supra note 46), where the Court was asked to inter-
pret peace treaties concluded between the allied powers, Bulgaria, Hungary and Romania
which were not members of the UN, and all vociferously objected to the Court’s treatment
of their peace treaties. Against Sparks criticism, it is argued that the question brought before
the Court in the Peace Treaties Opinion had a clear procedural character, namely the activa-
tion of the arbitration procedures established in the conventions and did not touch upon
the substance of the dispute. Most importantly, the Treaties directly authorised the UN Sec-
retary-General, to appoint the third member of the arbitration commission in the absence
of agreement between the parties in respect of this appointment. The Court was precisely
seized for a procedural matter directly involving the powers of UN organs, therefore no gen-
eral rule can be deduced from that Opinion.

75  Eastern Carelia Opinion, supra note 30, 29; Western Sabara Opinion, supra note 31, para.
33; Lando, ‘Advisory Opinions’, supra note 70, 82.

76 Statement of Hungary in ICJ, Public sitting beld on Wednesday 21 February 2024, at 3 p.m.,
at the Peace Palace, President Salam presiding, on the Legal Consequences arising from the
Policies and Practices of Israel in the Occupied Palestinian Territory, incduding East Jerusalem
(Request for advisory opinion submitted by the General Assembly of the United Nations), Ver-
batim Record CR 2024/8, 47, para. 15; Statement of the UK in IC]J, Public sitting held on
Friday 23 February 2024, at 3 p.m., at the Peace Palace, President Salam presiding, on the
Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian
Territory, incuding East Jerusalem (Request for advisory opinion submitted by the General
Assembly of the United Nations), Verbatim Record CR 2024/12, 12-16, paras 1-15.
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silently revisited as of the first AO in 2003.” In light of the Resolution’s 77/247
Wording,79 the Court is seized to assists the UN in exercising its dispute-settle-
ment powers over the current situation in Palestine,” and not to secure a general
advice on its e.g. decolonization duties. Inevitably, the Court’s answers to the par-
ticular questions put before it cannot be severed from the dispute’s broader con-
text; they are an answer to the dispute itself. As President Higgins had pointed
20 years earlier, this revises, rather than applies the existing case-law on consent
and judicial propriety.82 Besides, the Mauritins/Maldives case® submitted before
the International Tribunal for the Law of the Sea (ITLOS) in the aftermath of the
Chagos Opinion showcases that the Court’s ‘broader framework’ approach cannot

77 Western Sabara Opinion, supra note 31 para. 39: “The object of the General Assembly has
not been to bring before the Court, by way of a request for advisory opinion, a dispute or
legal controversy, in order that it may later, on the basis of the Court’s opinion, exercise
its powers and functions for the peaceful settlement of that dispute or controversy. The
object of the request is an entirely different one: to obtain from the Court an opinion which
the General Assembly deems of assistance to it for the proper exercise of its functions con-
cerning the decolonization of the territory.” Chagos Opinion, supra note 28, para. 88: “The
Court therefore concludes that the opinion has been requested on the matter of decolo-
nization which is of particular concern to the United Nations. The issues raised by the
request are located in the broader frame of reference of decolonization, including the Gen-
eral Assembly’s role therein, from which those issues are inseparable”. The ‘emptiness’ of
the broader frame has been criticized by President Donoghue in her Dissenting Opinion in
the Chagos Opinion, supra note 28, Dissenting Opinion of President Donoghue, 265, para.
20 ““[s]urely any bilateral dispute that attracts sufficient support in the General Assembly
so as to lead that organ to request an advisory opinion could be described as falling within a
‘broader frame of reference’™.

78  Wall Opinion, supra note 28, Separate Opinion of Judge Higgins, 210, paras 12-13.

79  See GA Res 77/247, supra note 27, para. 18, “what are the legal consequences that arise for
[...] the United Nations from this status”.

80  Jbid., “What are the legal consequences arising from the ongoing violation by Israel of the
right of the Palestinian people to self-determination, from its prolonged occupation, settle-
ment and annexation of the Palestinian territory occupied since 1967, including measures
aimed at altering the demographic composition, character and status of the Holy City of
Jerusalem, and from its adoption of related discriminatory legislation and measures?”. See
also, Legal Consequences Opinion, supra note 45, paras 36-37.

81 Lando, ‘Advisory Opinions’, supra note 70, 85.

82  Separate Opinion of Judge Higgins, supra note 78, paras 12-13.
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tully prevent the circumvention of State-consent, when another judicial organ is
requested — even incidentally -to address the Opinion’s legal effects on the sub-
stance of another bilateral dispute pending before ie.™

Secondly, the approach recycles an old-fashioned conception of interna-
tional law as having a strict bilateral nature, in defiance of recent developments
including the institutionalised pursue and protection of community interests
through the adoption of the UN Charter and the recognition of jus cogens norms
and obligations erga omnes (]mn‘ex).ss The historical engagement of the UN
towards the question of Palestine and most importantly the legal interest of the
international community as a whole in the fulfilment of Israel’s obligations erga
omnes (e.g. racial segregation, apartheid) attest to the fact that the nature of
the Israel/Palestine dispute exceeds strict bilateralism, putting into question the
applicability of the Eastern Carelia formula.

Lastly, the Eastern Carelia formula’s emphasis on consent leads to an
unwarranted assimilation of the requirements in advisory and contentious pro-
ceedings; lack of jurisdiction over a contentious matter may determine the inad-
missibility of a relevant Opinion. Although in the former consent is a matter of
competence/jurisdiction and in the latter a matter of propriety/admissibility, this
distinction is artificial in practice, leading to the same result, the Court’s refusal
to decide/opine. Entrenching consent as a requirement in both proceedings runs
counter to the Statute’s travaux preparatoires. The deletion of the provision gov-
erning PCIJ’s advisory jurisdiction that stated “[w]hen it shall give an opinion
upon a question which forms the subject of an existing dispute, shall do so under

83 Dispute concerning delimitation of the maritime boundary between Mauritius and Maldives
in the Indian Ocean (Mauritius/Maldives), Judgment on Preliminary Objections of 28
January 2021, ITLOS Lists of cases No. 28 [Mauritius/Maldives]; M. Lando, ‘Binding
Advisory Opinions’ in R. Buchan, D. Franchini & N. Tsagourias (eds), The Changing
Character of International Dispute Settlement: Challenges and Prospects (2023), 124 [Lando,
‘Binding Advisory Opinions’]; S. Thin, “The Curious Case of the ‘Legal Effect’ of IC] Advi-
sory Opinions in the Mauritius/Maldives Maritime Boundary Dispute’, EJIL:Talk! (5 Feb-
ruary 2021), available at https://www.ejiltalk.org/the-curious-case-of-the-legal-effect-of-icj-
advisory-opinions-in-the-mauritius-maldives-maritime-boundary-dispute/ (last visited 16
February 2025).

84  Lando, ‘Binding Advisory Opinions’, supra note 83, 124.

85  Lando, ‘Advisory Opinions’, supra note 70, 87-88.
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the same conditions as if the case had been actually submitted to it for decision”
asserts that the conditions for exercising advisory and contentious jurisdiction are
not the same. Article 68 Statute stating that “in the exercise of its advisory func-
tions, the Court shall further be guided by the provisions of the present Statute
which apply in contentious cases to the extent to which it recognizes them to
be applicable” strictly concerns the assimilation of procedural not jurisdictional
requirements (e.g. appointment of Judges ad hoc).

In the present case — as in any AO for that matter-, although the Court did
not decline to exercise its advisory jurisdiction, its misinterpretation and misap-
plication of the Eastern Carelia doctrine continue to cause legal confusion. The
Court appears particularly “indulgent” with arguments surrounding its discre-
tion which after all has a very narrow scope.86 A refusal requires the identification
of a compelling reason, the threshold for which is, in fact, so high that the Court
has never characterized a reason compelling enough to refuse a request. Therefore,
discretion to not render Opinions does not translate to an unfettered “freedom in
the exercise of judgment; the power of free de(:ision—making”.87

Despite such clarifications, the Court’s approach to its discretion is so deep-
rooted and will unlikely change. As Judge Tladi cynically comments “[a]s a result,
in respect of each advisory opinion in the future the Court will continue, to the
detriment of many trees and our climate, to rehearse and formulaically repeat
these grounds and explain why they do not apply in that particular case.”™ By
creating this unnecessary procedural hurdle — devoid of substance- the Court
drags the judicial system into an outdated vicious circle of bilateralism, undermin-
ing the true nature of Advisory Opinions which constitute manifestations of the
communally-oriented UN system.89

86 Legal Consequences Opinion, supra note 45, Declaration of Judge Tladj, 2, para. 5.

87  Ibid., 3, para. 8.

88  Ibid.

89  R.Kolb, The International Court of Justice (2013), 1150 [‘Kolb, The International Court];
Hofbauer, supra note 33, 238.
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II.  Chasing ‘Authoritative’ Pronouncements: The Role of the
Rulings in Settling the Israel/Palestine Dispute

Evidently, advisory and conciliatory proceedings have important proce-
dural advantages for Palestine. However, they still remain non-binding stricto
sensu, in stark contrast to contentious judgments, which formally create interna-
tional obligations for the participating States as of Article 59 Statute. Despite that,
their utilization is underlined by substantial objectives related to the ‘authorita-
tive’ character of the requested pronouncements and their contribution to the
conflict’s resolution.

This section will firstly address the distinction between ‘bindingness’ and
‘authoritativeness’, arguing that is rather artificial in practice. Then, it will assess
the decisions’ substantial findings as to the existence of an apartheid regime and
will outline the contribution of the rulings in settling the underlying dispute.

1. Binding v. Authoritative

e Mauritius/Maldives case betore the is reminiscent o e
The Mauritins/Mald before the ITLOS t of th
widely accepted position that in executing its advisory function the Court pro-
. . . . 20 . .
duces not binding but authoritative legal statements.”™ Similarly, the IC]J has pre-
viously ascribed great weight to the interpretation adopted by the independent
. 91 N . . . . .
treaty bodies,” while the International Law Commission recognizes that their
pronouncements may serve as a subsidiary means for the determination of the

90  Maunritins/Maldives, supra note 83, paras 202, 203: “[i]t is equally recognized that an advi-
sory opinion entails an authoritative statement of international law on the questions with
which it deals.” “[jJudicial determinations made in advisory opinions carry no less weight
and authority than those in judgments because they are made with the same rigour and
scrutiny by the ‘principal judicial organ’ of the United Nations with competence in matters
of international law.”

91  Abmadon Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment, IC] Reports 2010, 639, 663, para. 66.
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existence and content of rules of international law.” It follows that there is a scale
of measuring the legal value of rulings issued by (quasi-) judicial organs, which in
the eyes of this author is in fact artificial.

At the top of this ladder lie Judgments which are formally binding and
enforceable. However, their bindingness is not an inherent feature but rather an
extrinsic characteristic; it originates from States’ previous agreement to accord
Judgments binding character (e.g. as per Article 59 Statute) and does not neces-
sarily depend on the content of each Judgment. Binding and enforceable as they
may seem, Judgments’ actual implementation is put into question in the absence
of a concrete enforcement mechanism.

On the contrary, in the advisory and conciliatory context, the legal value of
the pronouncements relates to their substance. The Advisory Opinion and the ad
hoc Commissions’ report on Israel/Palestine case determine the precise scope of
rights and obligations of Israel, third States and the UN, explaining what conduct
— may that be permissive of prohibited - is prescribed under international law.

According to Judge Nolte,” the distinction between binding judgments
and authoritative opinions lies in the fact that in the former the Court makes
binding determinations upon specific factual conditions endowed with legal cer-
tainty and finality, and broader legal characterizations in the latter. The broader
approach adopted in Opinions precludes such assessments from “having the con-
clusive effect attributed to factual assessments for the purpose of determining
State responsibility in contentious proceedings”.

This distinction is very formalistic. As Contesse has observed,” via such
pronouncements the issuing bodies may decide on issues that are submitted to
them, making direct factual and legal determinations; or may provide answers that
will assist those who have to make the final determinations. Such pronounce-
ments are capable of ‘obliging’ disputing parties, third States as well as the UN
to follow a certain course of action in respect to the underlying dispute.95 Espe-

92 Special Rapporteur, Charles Chernor Jalloh, Third Report on Subsidiary Means for the
Determination of Rules of International law, UN Doc A/CN.4/781, 29 January 2025, paras
149-151.

93 Legal Consequences Opinion, supra note 45, Separate Opinion of Judge Nolte, paras 3-7.

94  ]. Contesse, “The Rule of Advice in International Human Rights Law’, 115 American Jour-
nal of International Law (2021), 3, 367, 371.
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cially the requesting organ must duly take account of it in light of the customary
duty of cooperation, good faith and mutual respect enshrined in Art. 2(2) Char-

ter; should it further choose “to adopt a legal solution to the point decided by the

. . . . . . 96
Court’s opinion, that point of law becomes binding on the requesting organ”.

The 2024 Opinion and Conciliation report are prominent examples. The
(quasi) judicial fora have arrived at actual legal determinations with significant
legal and political implications: Israel has committed internationally wrongful
acts and its legislation and measures imposing a near-complete separation in the
West Bank and East Jerusalem between the settler and Palestinian communities
violate Article 3 of CERD; Israel must pay reparations.97 Other UN organs can-
not dispute these findings of law.”

These findings inevitably go beyond what could be expected as merely
‘opining’, ‘reporting’ or ‘legally characterizing’.99 They have a quasi-binding char-
acter,” outlining Israel’s,”” UN’s'” and third States’” obligations arising from
the former’s unlawful presence and acts in the OPT. It follows that such pro-

95  Lando, ‘Advisory Opinions’, supra note 70, 126-127.

96 See Kolb, The International Court, supra note 89, 1097-1098; G. Abi-Saab, Les exceptions
préliminaires dans la procédure de la Cour internationale (1967), 75-83; N. Lanzoni, ‘The
Authority of IC] Advisory Opinions as Precedents: The Mauritius/Maldives Case’, 2 The
Italian Review of International and Comparative Law (2022) 2, 296, 307.

97 Legal Consequences Opinion, supra note 45, paras, 229, 269; CERD, Report of the Ad Hoc
Conciliation Commission on the Inter-State Communication Submitted by the State of Pales-
tine Against Israel Under Article 11 of the International Convention on the Elimination of
All Forms of Racial Discrimination, UN Doc. CERD/C/113/3, 21 August 2024, para. 44
[‘CERD, Findings and recommendations’].

98  Kolb, The International Court, supra note 89, 1098.

99  Contesse, supra note 94, 373.

100 On the binding character, see also Lando, ‘Advisory Opinions’, supra note 70, 125-128.

101 Legﬂl Consequences Opinion, supra note 45, paras 267-272; CERD, Findings and recommen-
dations, supra note 97, para. S1.

102 Legﬂl Consequences Opinion, supra note 45, paras 280-283; CERD, Findings and recommen-
dations, supra note 97, para. 54.

103 Legﬂl Consequences Opinion, supra note 45, paras 273-279; CERD, Findings and recommen-
dations, supra note 97, para. 53.
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nouncements, albeit a non-binding document, have a /ato sensu binding character
deriving from their very content — the current state of applicable law which is zpso
facto binding.

That the pronouncements authoritatively reflect the current state of inter-
national law depends, firstly, on the ‘weight and authority’ of the IC], the UN’s
principal judicial organ with full competence in matters of international law, and
the ad hoc Commission, comprised of CERD members with expertise in mat-
ters of racial discrimination. These institutions, undeniably, enjoy high legitimacy
assessed in the context of their large constituency.104 Further, they reached their
conclusions on fact and law with a level of rigor and scrutiny, following the estab-
lished procedures.lo5 It is particularly commendable that the 2d hoc Commission
lived up to the expectations of its conciliatory role and performed its tasks in an
objective manner, seizing every opportunity to engage Israel in the process and
making its offices available to both parties. Because both proceedings were not
adversarial, standards of proof are weighed dinerently106 and Israel’s non-partici-
pation did not pose serious evidentiary obstacles."”” Both organs had at their dis-
posal the information collected during written and oral pleadings including the
responses provided by Israel, the Committee’s concluding observations and other
United Nations documents, non-governmental organizations (NGOs) and acad-
emic institutions.

In light of these, the distinction between binding and authoritative is arti-
ficial. Judgements may be binding documents per se but at the end of the day
are not more enforceable than the Advisory Opinion and the ad hoc Conciliation
Report. The latter have a ‘/ato sensu binding character’, because they articulate
legally binding obligations and make legal determinations on the status of the
occupation, and the legality of Israel’s discriminatory policies.

104 Lando, ‘Binding Advisory Opinions’, supra note 83, 128.

105  1bid., 118.

106  In the ICJ context, lack of parties in advisory proceedings translates to lack of claims which
further means that the Court may not weigh evidence to reach its opinion, see further R.
Kolb, The Elgar Companion to the International Court of Justice (2014), 237. On the eviden-
tiary difficulties in the Israel/Palestine context see Rhades, supra note 32.

107 Legal Consequences Opinion, supra note 45 paras 44-47; CERD, Findings and recommenda-
tions, supra note 97, paras 10-12, 30-31.

108  Ibid.
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2. IsIsrael an Apartheid State?

It is, however, worth commenting that the rulings lack teeth in addressing
apartheid claims."” On the one hand, the IC]J confirmed that Israel’s policies
amounted to a violation of Article 3 CERD but failed to provide a detailed analy-
sis of the Article’s components; to specifically differentiate between racial segrega-
tion and apartheid; and clarify whether Israel has established an apartheid regime
in the OPT. Drawing from the different remarks made by Judges in their Sepa-
rate Opinions and Declarations as to the elements of apartheid and the assessment
of the situation in the OPT, it is understandable that the Court opted for a com-
promise and purposely avoided a more detailed statement for reasons of internal
coherence. On the other hand, the 4d hoc Commission appeared even more cau-
tious and did not make detailed comments on the existence of apartheid nor did
it engage in a dialogue with the ICJ, whose Opinion was issued a month earlier.""’
This echoes the troubling relationship between the ICJ and the CERD in adopt-
ing divergent views when interpreting ICERD. Surprisingly, however, this time
the IC]J has taken a more assertive stance as to apartheid. The ad hoc Commis-
sion in its fact assessment report only stated that “those acts may amount to a sit-
uation of apartheid if no action is taken by Israel to effectively address the issues
raised.”""!

As commentators have observed,' ' this is not simply a missed opportunity
for ICERD organs, but an inadequate execution of their mandate to interpret
and enforce the Convention and an incident of improper justice administration.
Palestine’s over 30 pages of analysis on Israel’s apartheid regime were completely

109  D.Keane, ‘A Missed Opportunity: The Decision in Palestine v Israel’, EJIL:Talk! (5 Septem-
ber 2024), available at https://www.ejiltalk.org/a-missed-opportunity-the-decision-in-pales-
tine-v-israel/ (last visited 23 January 2025).

110  7bid.

111  CERD, Report of the Ad Hoc Conciliation Commission on the Inter-State communication
Submitted by the State of Palestine Against Israel Under Article 11 of the International Con-
vention on the Elimination of All Forms of Racial Discrimination - Assessment of the Facts,
UN Doc CERD/C/113/3/Add.2, 21 August 2024, para 11.

112 Keane, supra note 109.
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ignored by the Commission members, who offered no reasoning in their report.
It is regrettable that the 2d hoc Commission reached the limits of its authority in
engaging with Israel — thus delaying the issuance of its report for six years — yet
failed to give justified answers to all aspects of Palestine’s petition.

Despite the reluctance to directly and conclusively address apartheid, the
pronouncements still remain highly influential, shedding light to other aspects of
Israel’s unlawful and discriminatory conduct. As Judge Tladi correctly observes,
this should not detract from the cogency of the findings.113 In confirming a vio-
lation of Article 3, and in recognizing that “the continuation of the colonization
through settlements and outposts in Palestinian territories is in itself an obstacle
to a possible amicable solution to the Israeli-Palestinian dispute”,114 the organs
highlight that the realization of Palestine’s self-determination is severely impeded
by Israel’s prolonged occupation and discriminatory settlement policies and prac-
tices. The physical and juridical isolation of Palestinian communities'" violates
the integrity of the Occupied Palestinian Territory, as an essential element of the
Palestinian people’s right to self-determination;"™ the discriminatory legislation
hampers the integrity of the Palestinian people themselves'” and obstructs their
right to freely determine their political status and to pursue their economic, social
and cultural development.118

3. The Pronouncements’ Practical Implications and Their Role in
Dispute Settlement

In their rulings, the ICJ and the ad hoc Commission have produced
unprecedented statements with important legal implications, bringing apartheid
and racial segregation at the heart of the dispute and underlying the nexus

113 Declaration of Judge Tladi, s#pra note 86, para. 38.

114 CERD, Findings and recommendations, supra note 97, para. 48.

115 Legal Consequences Opinion, supra note 45, paras 227-228.

116 Ibid., para. 238; see also CERD, Findings and recommendations, supra note 97, paras 41-42.
117 Ibid., para. 239.

118 Ibid., para. 242; See also CERD, Findings and recommendations, supra note 97,para 41.
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between self-determination and racial discrimination. In utilizing such mech-
anisms, Palestine was not exclusively trying to showcase the existence of an
apartheid regime.

The final conclusion of the 2025 Treaty on the British Indian Ocean Ter-
ritory/ Chagos Archipelago119 proves that seeking such authoritative pronounce-
ments with a laro sensu bindingness is “a step in a broader political process”.120
The Court’s advisory ruling and the CERD’s decision -similarly to contentious
judgements- directly shape policy on an international level and constitute tools in
international bargaining. The decisions on Palestine, similarly to the Chagos case-
study, are quintessential examples of petitions aiming to serve as means of political
pressure and legal tools in future mediation and/or judicial proceedings,121 espe-
cially if one takes into consideration the fact that Israeli-Palestinian negotiations
have been stalled for many years. In that way, the Conciliation mechanism and the
Opinion have indirect dispute settlement elements, since the two (quasi-) judicial
fora rule through their expertise and advice and subsequently guide international
conduct upon the matter.'”

Specifically, both organs have outlined Israel’s, third States’ as well as UN’s
obligations relating to the ongoing situation, creating thus the legal frame within
which a political solution is to be reached. The Court has unambiguously stated
that Israel must immediately seize its wrongful conduct,”” and provide full repa-

119 Agreement between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Republic of Mauritius concerning the Chagos Archipelago
including Diego Garcia, signed in London and Port Louis 22 May 2025.

120 S. V. Scott, ‘Litigation Versus Dispute Resolution Through Political Processes’ in N. Klein
(ed.), Litigating International Law Disputes (2014), 24, 26.

121 Lando, ‘Binding Advisory Opinions’, supra note 83, 130. In its 2019 Opinion on the Cha-
gos Archipelago, the IC] determined that the UK's continued administration of the terri-
tory, which had been unlawfully separated from Mauritius, violated international law, leav-
ing the latter’s decolonization incomplete. Partly as a result of this conclusion, the UK began
negotiations with Mauritius in 2022 regarding sovereignty over the Chagos Archipelago.
The Opinion further played a critical role in the proceedings before the ITLOS on the Mal-
dives/Mauritius case, supra note 83, para. 245; on that see Lando, ‘Binding Advisory Opin-
ions’, supra note 83, 106-133. In the aftermath of these proceedings, an agreement was ulti-
mately signed in 2025, see supra note 119.

122 See generally Contesse, supra note 94, 367.

123 Legal Consequences Opinion, supra note 45, paras 267-268.
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rations for the damage caused by its internationally wrongful acts to all natural
or legal persons.124 Further, according to the Court all States are under an obliga-
tion not to recognize as legal the situation arising from Israel’s unlawful presence
in the OPT Palestinian Territory and not to render aid or assistance in main-
taining that situation.” The ad hoc Commission has specifically requested the
appointment of a rapporteur and a working group, "¢ and both organs have
urged the GA and the SC to consider the precise modalities and further action
required to bring to an end as rapidly as possible the unlawful presence of the
State of Israel in the Occupied Palestinian Territory.127 Such considerations have
been welcomely endorsed by the GA Resolution A/RES/ES-10/24, which fur-
ther requested the establishment of a mechanism to follow up on the violations of
Article 3 ICERD."

In that way the organs have clearly established the legal frame within which
a political solution shall be reached. As indicated by the Chagos precedent, inter-
national law - as pronounced in advisory and conciliatory decisions - is not just a
tool but an indispensable part of the solution. Such a contention is increasingly
being challenged by recent political developments. Security Council Resolution
2803 and the annexed “Trump 20-point plan” significantly sidestep the legal
determinations made by the ICJ and the ad hoc Commission.'” While it falls
beyond the scope of this Article to outline the resolution’s procedural and sub-
stantive deficiencies, its adoption raises more legal questions than the ones it pur-
ports to resolve, particularly with regard to the jus cogens right to self-determina-
tion.”’ In direct response to this, the GA adopted a short counter-resolution, reaf-
firming ‘the right of the Palestinian people to self-determination, including the
right to their independent State of Palestine,” thereby bringing back into play the
normative authority of the Advisory Opinion and the ad hoc Commission.

124 Ibid., para. 269.

125 Ibid., para. 278.

126 CERD, Findings and recommendations, supra note 97, para. S4.

127 Legal Consequences Opinion, supra note 45, paras 281; CERD, Findings and recommenda-
tions, supra note 97, para. 54.

128  GA Res. ES-10/24, UN Doc. A/RES/ES-10/24, 18 September 2024.

129  SCRes. 2803 (2025), UN Doc. S/RES/2803, 17 November 2025.

130 M. Burgis-Kasthala, ‘UNSC Resolution 2803’, EJIL:Talk! (28 November 2025), available at
hteps://www.ejiltalk.org/unsc-resolution-2803/ (last visited 3 December 2025).
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In light of the interplay between law and politics, it must be clarified that
it is beyond the (quasi-) judicial character of the organs to provide an exhaustive
enumeration of the means and methods to resolve the dispute. Doing so would
amount to an unwarranted usurpation of the responsibilities of the political
organs of the UN, which otherwise enjoy a wide margin of appreciation in mak-
ing such decisions.” Besides, no (quasi-) judicial ruling issued in the course of
either advisory or contentious proceedings could be sufficient to fully resolve all
aspects of such a high-political conflict. Its settlement necessitates negotiations,
political maneuvering, and compromises that fall beyond the capacity of any court
to impose.133 This does not absolve the rulings of their dispute-settlement charac-
ter, which is further underscored by the procedures’ role in the peace architecture
envisaged in the modern system of international law.

That the Conciliation mechanism constitutes a dispute-settlement method
specially designed to respond to disputes arising within the CERD context has
never been contested.” This is not applicable mutandis mutandis o the ICJ’s
advisory function, which has not been traditionally viewed as a viable litigation
avenue, until the Chagos Opinion.

In response to this criticism, it should be duly noted that the Court’s Advi-
sory function is a fully-fledged procedure within the system established by the
Charter. The inclusion of the ICJ as the principal judicial organ alongside the SC
as a political organ with primary responsibility for the maintenance of peace war-
rants the assertion that the Charter’s peace architecture is founded upon the ide-
ology of ‘peace through law’.””’ In implementing this ideology, the Charter con-
strues Advisory Opinions as the connecting point between the UN political and
judicial organs. In this system, the ICJ is intended to assist via Advisory Opinions
the GA and the Security Council in executing their dispute-settlement respon-
sibilities: the Court is called upon to give its expert opinion on perplexed legal
matters -often arising in the context of inter-State disputes- that cannot be easily
answered by the political organs. In executing its advisory role, the Court partici-

131  GA Res UN Doc. A/C.3/80/L.26, 3 November 2025.

132 Declaration of Judge Tladi, s#pra note 86, para. 57.

133 Kulick, supra note 34, 51.

134 Such a conclusion is purported by the language of Article 16 which characterizes the mech-
anism as one of “dispute-settlement”.
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pates on an equal footing with the rest organs in the UN’s activities, undeniably
manifesting the Organization’s own goal, peace through law. Such a construal of
Advisory Opinions is echoed in the GA Resolution A/RES/ES-10/24, which not
only underscored the functional relation between peace and the rule of law, but
further confirms the essential role the Court plays in their realization via its advi-
sory function.””

Therefore, the institutional position of the Court and the functional role of
its advisory pronouncements warrant the assertion that Advisory Opinions facili-
tate in one way or another the settlement of inter-State disputes.

C. Conclusion: Judicializing Political Affairs or
Politicizing Judicial Organs?

The Article has demonstrated Palestine’s strategic judicialization of its con-
flict with Israel via an Advisory Opinion and the CERD’s ad hoc conciliation
mechanism, in order to obtain useful authoritative pronouncements while
bypassing critical jurisdictional obstacles. While the utilization of the CERD
mechanism was unprecedented, the last decade has witnessed an increasing appeal
for the Court’s advisory function over controversial international law questions,

135 Separate Opinion of Judge Nolte, supra note 93, para. 4, Albeit Judge Nolte recognizes that
‘[t]he conclusions of the Court in advisory opinions are not the end but the beginning of a
process that seeks to establish and maintain peace through law’, he adopts a different opin-
ion as to the contours and limits of the Court’s advisory jurisdiction than the one forwarded
by this Article; M. Bennouna, “The Advisory Function of the International Court of Justice
in the Light of Recent Developments’ in M. C. Bassiouni (ed.), The Global Community
Yearbook of International Law and Jurisprudence: Global Trends: Law, Policy € Justice Essays
in Honour of Professor Giuliana Ziccardi Capaldo (2013), 95.

136 Peace Treaties Opinion, supra note 45, 71; Wall Opinion, supra note 28, 156, para. 44.

137 GA Res. ES-10/24, supra note 128, stating: “Reaffirming the need for universal adherence
to and implementation of the rule of law at both the national and international levels and
its solemn commitment to an international order based on the rule of law and international
law, which, together with the principles of justice, is essential for peaceful coexistence and
cooperation among States, Considering that respect for the International Court of Justice
and its functions, including in the exercise of its advisory jurisdiction, is essential to interna-
tional law and justice and to an international order based on the rule of law”.
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underscoring their importance. Palestine’s petitions should be viewed in the
broader context of trending strategic litigation and ‘lawfare’ practices, namely the
‘hyper-judicialization’ of international crises and the growing appeal before inter-
national adjudicative bodies for selective aspects of underlying conflicts.”

Strategic litigation, as employed by Palestine and other actors in recent
years, epitomizes the evolution of international legal processes into an instrument
of normative and political contestation. In a legal order theoretically governed
by the principle of sovereign equality of States, yet in practice marked by pro-
found and systemic power asymmetries, obstructed diplomatic avenues and selec-
tive enforcement mechanisms, recourse to international adjudication becomes
not merely a legal strategy but a means of reframing narratives, reaffirming rights,
and mobilizing structural change. Strategic litigation is part and parcel of the
dynamic interplay between law and politics; a means through which marginalized
or less powerful actors seek to engage, challenge, and potentially reshape the con-
tours of international legality itself.

The strategic judicialization of political affairs, either by means of con-
tentious proceedings or through the request of Advisory Opinions has received
strong criticism, by both Courts,”” individual judges140 and commentators.”*! At
the heart of this criticism lies the need to protect the institutions’ judicial integrity
from petitions driven by purely strategic political objectives. By ‘recharacterizing’
their pending disputes so as to fit the narrow chapeau of compromissory clauses,

138 M. Papadaki & ]. Devaney, ‘Against ‘Recharacterization’ of International Disputes - A
Prismatic Approach to International Adjudication’ ESIL Interest Group on International
Courts and Tribunals Workshop on ‘Parallelism before International Courts and Tribunals’,
Wednesday, 4 September 2024 (in hand with the author).

139 Award in the Arbitration regarding the Chagos Marine Protected Area between Mauritius
and the United Kingdom of Great Britain and Northern Ireland, Award of the Arbitral Tri-
bunal, 18 March 2015, 28 Reports of International Arbitral Awards (2015), 359, 457 paras
208-209, 460, paras 220-221.

140 Application of the International Convention on the Elimination of all Forms of Racial Dis-
crimination (Armenia v. Azerbaijan), Judgment, General List No. 180, 12 November 2024,
Dissenting Opinion of Judge Yusuf, 1103-1104, para. 21; Legal Consequences Opinion, supra
note 45, Dissenting Opinion of Vice-President Sebutinde, 36, para. 92

141  Tsagourias, “The IC]’s Advisory Opinion’, supra note 32; M. Pomerance, The Advisory
Function of the International Court in the League and UN Eras (1973), 280, 287.



Racial Discrimination Policy 59

or by requesting Advisory Opinions on bilateral disputes in an effort to circum-
vent consent, States allegedly turn to international judicial institutions for “propa-
ganda purposes” rather than for “genuine problem solving”.“‘2 This practice risks
damaging the Court’s reputation and authority, transforming it into a politicized
forum, with a “lawyer-client” function."”

However, the criticism falls into an odd paradox: while it condemns the
politicization of international judicial fora as threatening the Court’s judicial
integrity, it simultaneously requires the Court to make an inquiry into the strate-
gic political motives behind each application in order to establish and exercise its
jurisdiction. Such political motives are no threat to the Court. It is well established
after all that disputes and legal questions do not arise in a vacuum but in polit-
ically charged environments. ** Ergo, the Court’s judicial integrity is hampered
if it is required to engage in unnecessary political discourses, prone to manipula-
tion, selective interpretations and evidentiary challenges, in defiance of its charac-
ter as a court of law.' As Higgins aptly noted, “the Court’s judicial function is
more than an allegedly mere application of rules to facts—the Court is necessarily
choosing, explaining, and reﬁning”.l46

In the dichotomy between judicializing international affairs and politicizing
judicial fora, the eloquent words of Judge Tladi remain guiding: “[t]he Court is
only a court”."” Certainly, any judicial institution with contentious and/or advi-
sory jurisdiction is not a panacea. However, in a system where multilateralism and
the rule of law are continuously challenged, characterizing attempts to engage the
Courts’ already limited jurisdiction as abusive risks undermining its essential role

in peaceful dispute resolution.

142 M. Giles Samson & D. Guilfoyle “The Permanent Court of International Justice and the
“Invention” of International Advisory Jurisdiction’ in M. Fitzmorice, C. Tams, P. Merk-
ouris (eds), The Legacies of the Permanent Court of International Justice (2013), 65.

143 Pomerance, supra note 141.

144  Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, ICJ Reports
2015, 592, 604, para. 32; United States Diplomatic and Consular Staff in Tebran (United
States of America v. Iran), Judgment, IC]. Reports 1980, 3, 20, para. 37.

145  Papadaki & Devaney, supra note 138.

146 R. Higgins, Problems and Process: International Law and how we use it (1995), 204.

147 South Africa v. Israel Case, supra note 23, Declaration of Judge Tladi, 701, para. 19.
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In that regard, the ICJ’s advisory function must be seen as indispensable to
the UN’s architecture. International law as pronounced in Advisory Opinions is
not just an instrument in the political process which may eventually answer long-
standing and deeply rooted conflicts akin to the Israel/Palestine one. For a politi-
cal process that is not equitable and, does not pay due regard to States’ rights and
obligations, under international law is bound to be ineffective. However, restrict-
ing its exercise through undue procedural hurdles would not only weaken access
to international adjudication but most importantly would erode the fundamental
principle of ‘peace through law’, manifested in the Court’s advisory pronounce-
ments. The IC]J offers Palestinians “a peaceful and legitimate choice”*® for their
freedom and as a matter of principle, access to its procedures should be wide open.

148  See Palestine’s exercise of its right to reply in UN Meetings Coverage and Press Releases,
Fourth Committee Hears Support for Referring Question of Palestine to International Court
of Justice for Advisory Opinion, GA/SPD/770, 10 November 2022, available at
https://press.un.org/en/2022/gaspd770.doc.htm (last visited 20 February 2025).
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Abstract

With Resolution 79/235 in 2024, the General Assembly has fixed the objec-
tives, principles, and key commitments of its forthcoming UN Framework Con-
vention on International Tax Cooperation (FT'C), an unprecedented move to
enhance the UN’s leadership in international tax affairs. This article focuses on
the proposed amplification in the international tax system by the FTC of princi-
ples such as sustainable development, fairness and equity, and respect for human
rights. The central question of this article is whether the FCT thereby contributes
to the systemic integration of the international tax system as per Art. 31 (3) (c)
of the Vienna Convention on the Law of Treaties, particularly in terms of the
interpretation of double taxation agreements (DTAs). It does this by addressing
three questions: First, are the principles proposed by the FTC legally binding or
“applicable” to the parties of tax treaties? Secondly, are they relevant to tax impo-
sition? And thirdly, how might these principles practically affect DTAs and the
participants of the international tax system? The article’s main contention is that
the FCT may indeed strengthen the emerging relevance of community interests
to the international tax system and that this may affect the interpretation of DTAs
but only in certain circumstances: for example, when DTAs are silent, use generic
terms, or refer to an extraneous meaning.
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A. The United Nations’ Framework Convention on
International Tax Cooperation and its Focus on
Sustainable Development, Fairness, Equity, and
Human Rights

On 24 December 2024, the UN General Assembly (UNGA) adopted Reso-
lution 79/235 (with 110 to 9 and 44 abstentions), setting out the objectives, prin-
ciples, and several of the commitments of an unprecedented development in inter-
national taxation: the United Nations’ Framework Convention on International
Tax Cooperation (FTC). Even though the FTC will only be finalized several years
from this writing, Resolution 79/235 has already locked much of the FTC’s text
into place. Whatever one might think of the UN’s bid for enhanced leadership in
international taxation, and opinions indeed vary, the FT'C is certainly ambitious
judging by its stated objective:

“Establish an inclusive, fair, transparent, efficient, equitable and
effective international tax system for sustainable development, with a
view to enhancing the legitimacy, certainty, resilience and fairness of
international tax rules, while addressing challenges to strengthening
domestic resource mobilization.”"

The implication is that a new (legal) basis for the international tax system
is needed, complete with governance,2 aimed at cooperation, sustainable develop-
ment, fairness and equity, legal certainty, and transparency. Similar concepts are
recalled in the principles and commitments, again already adopted by Resolution
79/235 for the FTC, such as fairness in taxing rights3, respect for human rights,4
and (again) sustainable development.5 Indeed, aligning the international tax sys-

1 GA Res. 79/235, UN Doc. A/RES/79/235, 24 December 2024, referring to GA 79/333,
UN Doc. A/RES/79/333, 5 September 2025, Annex I, para. 7(c)[TOR].
2 Ibid., Art. 7(b).
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tem with these core principles and goals reflects the Report by the Secretary-Gen-
eral that preceded an earlier pivotal vote in the UNGA, and much of the input
that has been submitted by States and experts.7

Nevertheless, for the principal actors within the contemporary interna-
tional tax regime—predominantly revenue authorities, taxpayers and their coun-
sel, and domestic fiscal tribunals—the tangible implications of the UN Frame-
work Convention on International Tax Cooperation (FTC) may appear elusive.
The instrument seems remote from the double taxation agreements (DTAs) that
constitute the operational core of their daily practice. DTAs, by design, furnish
precise, mechanical directives as to the permissibility of source-state taxation or
the obligation to grant relief by way of credit, thereby exhausting their normative
function. Even in the context of multilateral initiatives targeting discrete chal-
lenges—such as transfer pricing, transparency, and base erosion and profit shifting
(BEPS)—principles of sustainable development, fairness, and equity are occasion-
ally invoked as rhetorical touchstones, yet they have rarely been accorded sub-
stantive normative weight in the interpretation or application of international tax
norms.” Against this backdrop, a legitimate enquiry arises: what concrete con-
sequences flow from the adoption of a framework convention that elevates sus-
tainable development, equity, and fairness to central tenets? Do these aspirational
objectives not risk remaining excessively abstract to exert meaningful influence
upon the routine administration of international tax law?’

3 TOR, supra note 1, Art. 9(f): “Contribute to achieving sustainable development by ensur-
ing fairness in allocation of taxing rights under the international tax system”; see also Art.
10(a): “Fair allocation of taxing rights, including equitable taxation of multinational enter-
prises”.

4 TOR, supra note 1, Art. 9(c): “Be aligned, in the pursuit of international tax cooperation,
with States’ obligations under international human rights law”.

5 TOR, supra note 1, Art. 9(d): “Take a holistic, sustainable development perspective that cov-
ers in a balanced and integrated manner economic, social and environmental policy aspects”;
Art. 9(f); see also Art. 10(c): “International tax cooperation approaches that will contribute
to the achievement of sustainable development in its three dimensions, economic, social and
environmental, in a balanced and integrated manner”.

6 UNSG, Promotion of Inclusive and Effective International tax Cooperation at the United
Nations, , UN Doc. A/78/235, 26 July 2023, see for example paras 5, 11, 71.

7 Written inputs to the First Session, including an extensive report by the IBFD, are available
at https://financing.desa.un.org/un-tax-convention/inputs (last visited 30 March 2026).
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This article examines these issues through the lens of systemic integration,

as embodied in Art. 31(3)(c) of the Vienna Convention on the Law of Treaties
(VCLT), by elucidating its key attributes in relation to double taxation agree-
ments (DTAs) and the broader domain of international taxation." This rule man-
dates that, in construing a treaty—here, a DTA—any relevant rules of interna-
tional law applicable in the relations between the parties must be taken into
account alongside the treaty’s context. Systemic integration acknowledges the
foundational premise that States do not negotiate treaties in isolation from the
wider corpus of international law; rather, they are presumed to intend that unre-

10

OECD, Action Plan on Base Erosion and Profit Shifting (19 July 2013), 8, 15 (referring to
fairness in international taxation); OECD, OECD Transfer Pricing Guidelines for Multina-
tional Enterprises and Tax Administrations (20 January 2022), 180, para. 4.27 (referring to
fairness in imposing penalties). One finds significantly more references in materials that are
not meant to have legal effects on tax imposition rules, such as in OECD, Tax and Develop-
ment at the OECD: a Retrospective 2009-2024 (28 May 2024).

R. de la Feria, “The Perceived (Un)Fairness of the Global Minimum Corporate Tax Rate’,
in W. Haslehner et al. (eds), The Pillar Two’ Global Minimum Tax (2024), 58;1.].]. Burg-
ers & I. J. M. Valderrama, ‘Fairness: A Dire International Tax Standard with No Meaning?’,
45 Intertax (2017) 12, 767; OECD, Taxation and Inequality: OECD Report to G20 Finance
Ministers and Central Bank Governors (25 July 2024), 5, 13.

Oil Platforms Case (Iran v. USA), Judgment, IC] Reports 2003, 161, 182, para. 41 [O:/
Platforms); Right of Passage over Indian Territory (Portugal v. India), Judgment, IC]
Reports 1957, 125, 142 [ Right of Passage]; Georges Pinson (France) v. United Mexican States,
Decision, 19 October 1928, 5 Reports of International Arbitral Awards (2006), 327, 422
[Georges Pinson); Request for an Advisory Opinion submitted by the Commission of Small
Island States on Climate Change and International Law, Advisory Opinion, 21 May 2024,
ITLOS Reports 2024, paras 128-137 [Advisory Opinion COSIS]; Report of the Appellate
Body, United States — Import Prohibition of Certain Shrimp and Shrimp Products, W/
DSS8/AB/R, 12 October 1998; C. McLachlan, “The Principle of Systemic Integration and
Article 31(3)(c) of the Vienna Convention’, 54 International and Comparative Law Quar-
terly (2005) 2, 279; ILC, Report of the Study Group of the International Law Commission
to the Fifty-Eight Session, Fragmentation of International Law: Difficulties Arising From the
Diversification and Expansion of International Law, UN Doc A/61/10, 2006, para. 251,
Conclusions 17-24 [ILC, Fragmentation].
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solved matters be informed by general international legal norms and that treaty
provisions be construed," to the fullest extent feasible, in harmony with—and
without derogating from—their extant international obligations.12

The analysis proceeds by reference to three central inquiries: (i) whether
the principles enshrined in the FTC possess binding force between the parties
to a given treaty (the criterion of “applicability”); (ii) whether those principles
bear upon the construction of double taxation agreements (the criterion of “rele-
vance”); and (iii) the circumstances in which such principles may concretely influ-
ence the operation of DTAs. The article concludes with a brief synthesis of its
findings.

B.  Are the Principles Recalled in the FTC Legally
Applicable?

For a principle articulated in the FTC to satisty the threshold of “applic-
ability” under Art. 31(3)(c) VCLT, it must constitute a legally binding norm
inter partes—i.e., binding upon all States party to the DTA in question.13 This
requirement is met where the objectives and principles enshrined in Resolution
79/235 either instantiate or overlap with binding norms derived from treaty law
or customary international law. This condition is plainly fulfilled in respect of the
FTC’s principle of “respect for human rights.” The core protections enshrined in
the Universal Declaration of Human Rights and the International Covenants'*
indisputably impose binding obligations upon States and rank among those
norms owed to the international community as a whole (erga omnes)".

11 Georges Pinson, supra note 10, 422; Panel Report, Korea — Measures Affecting Government
Procurement, WT/DS163/R, 1 May 2000, 181, para. 7.96.

12 Right of Passage, supra note 10, 142.

13 M. E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (2009),
433, para. 25.

14 International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171
[ICCPRY]; International Covenant on Economic, Social and Cultural Rights, 16 December
1966, 993 UNTS 3 [ICESCR].
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Furthermore, the FTC features sustainable development among its objec-
tives, its principles, and commitments of the FTC. More than three decades after
its conceptual genesism, sustainable development has emerged as an autonomous
treaty norm, manifesting not only in multilateral environmental instruments'’
but also within the Treaty on European Union (Maastricht Treaty)ls, the Charter
of Fundamental Rights of the European Union", and an array of bilateral and
plurilateral trade and investment agreementszo. Where such a norm binds the very
States that are parties to a double taxation agreement (DTA), there exists no  pri-
ori impediment to its recognition as an “applicable” rule—distinct from a mere
policy aspiration21—within the interpretive framework of that DTA. Neverthe-
less, sustainable development remains, in both treaty and customary guise, a norm
of “complex and multifaceted”,” presently lacking a universally accepted granu-

15 Preamble of the Universal Declaration of Human Rights, GA Res. 217A (III), UN Doc. A/
RES/217(11I), 10 December 1948; See also Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, Advisory Opinion, ICJ Reports 1951, 15, 23;
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar), Judgment, IC] Reports 2022, 477; Barcelona Traction, Light
and Power Company, Limited (New Application: 1962) (Belgium v. Spain), Judgment, IC]
Reports 1970, 3, 32, para. 33.

16 World Commission on Environment and Development, Our Common Future (1987).

17 Paris Agreement, 22 April 2016, Art. 4, 3156 UNTS 79 . For example, the Cooperation
Agreement between the European Community and the Lao People’s Democratic Republic, 29
April 1997, 2003 UNTS 3, which imposes parties to effectively implement environmental
laws and regulations. See N. Schrijver, “The Evolution of Sustainable Development in Inter-
national Law: Inception, Meaning and Status’, 329 Recueil des Counrs (2007) 217, 288-317.

18 Treaty on European Union, 7 February 1992, 1757 UNTS 3; see sustainable development in
EU law in general in S. R. W. van Hees, ‘Sustainable Development in the EU: Redefining
and Operationalizing the Concept’, 10 Utrecht Law Review (2014) 2, 60.

19 Charter of the Fundamental Rights of the European Union, O] 2012 C 326/02, Art. 37.

20  Free Trade Agreement between the EU and the Republic of Korea, 6 October 2010, OJ 2011
L 127/6, 62-65; Trade and Cooperation Agreement between the EU and the United Kingdom
of Great Britain and Northern Ireland, 30 December 2020, OJ 2021 L149/10, 443-535;
Agreement between the United States of America, the United Mexican States, and Canada,
30 November 2018 .

21 Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, ICJ Reports 1997, 7
[Gabcikovo-Nagymaros].

22 Schrijver, supra note 17, 366.
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lar definition.™ Scholarly discourse continues to debate its precise juridical sta-
. o1 24 . . . . .
tus and applicability,” yet a discernible trajectory toward heightened normativ-
ity is evident. Brownlie’s characterisation in 1998 as “problematic and nebulous”

. 25 .
has yielded,” over two decades later, to Wolfrum’s assessment that “the normative

contours of the principle of sustainable development have developed clearly”.26

. . 27 . « .
Although consensus remains incomplete,” sustainable development is increas-
. . 28 o . . . . .
ingly regarded as encompassing™ —or at minimum, intimately linked to—prin-
ciples that themselves constitute rules of general international law. Prominent
among these are the obligation to prevent significant transboundary environmen-
. . .. . 29

tal harm and to refrain from impairing the environment of other States,” both

. 30 .. . .
firmly embedded in customary law.” Equally, the duty of due diligence in envi-

23 E.B. Weiss, ‘Establishing Norms in a Kaleidoscopic World - General Course on Public Inter-
national Law’, 396 Recueil des Cours (2019), 37, 175.

24 As noted by U. Beyerlin, ‘Sustainable Development’, in R. Wolfrum (ed.), Max Planck
Encycdopedia of Public International Law (online edition, last updated October 2013), para.
15.

25 1 Brownlie, Principles of Public International Law, Sth ed. (1998), 287.

26 R. Wolfrum, ‘Solidarity and Community Interests: Driving Forces for the Interpretation
and Development of International Law’, 416 Recueil des Cours (2019), 9, 163. See also
C. Voigt, Sustainable Development as a Principle of International Law: Resolving Conflicts
between Climate Measures and WTO Law (2009), 154. See also GA Res. 70/1, UN Doc.
A/RES/70/1, 25 September 2015, 1.

27  U.Beyerlin & T. Marauhn, International Environmental Law (2011), 81.

28  P.Birnie, A. Boyle & C. Redgwell, International Law and the Environment, 3rd ed. (2009),
116.

29 Report of the United Nations Conference on the Human Environment, UN Doc. A/
CONF.48/14/Rev.1, 5-16 June 1972, 5, Principle 21; Report of the United Nations Confer-
ence on Environment and Development, UN Doc. A/Conf.151/26/Rev.1 (Vol.I), 3-14 June
1992, 3, Principle 2 [Rio Declaration).

30  Trail Smelter Arbitration (United States v. Canada), Award of the Arbitral Tribunal, 16
April 1938, 3 Reports of International Arbitral Awards (2006), 1911, 1965; The Corfu
Channel, Judgment, IC] Reports 1949, 22; Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, IC] Reports 1996, 226, 241-142, para. 29; Dispute over the Status and
Use of the Waters of the Silala (Chile v. Bolivia), Judgment, IC] Reports 2022, 614, 644,
paras 83, 99.
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ronmental matters, intrinsically aligned with sustainable development,31 enjoys
customary status.”” It has further been contended that the precautionary princi-
ple33 constitutes an integral facet of this broader due diligence obligation.34

As Franck has set out comprehensively in his General Course,” fairness and
equity can be found at the foundation and in applications across many of interna-
tional law’s important chapters and treaty regimes,36 and are frequently deployed
in international adjudication.37 The proposition that fairness and equity ought to
serve as cardinal principles in the architecture of international tax relations—long
a subject of scholarly and policy discourse—lies at the very heart of the FTC.

The recognition that several principles enshrined in the FTC constitute
established norms of international law reframes the significance of voting patterns
in the pertinent UN resolutions—and indeed the eventual adoption of the FTC
itself. Obligations such as respect for human rights or the duty of cooperation

31  See for example Rio Declaration, supra note 29, 3, Principles 2, 4, 11, 13, 17.

32 Pulp Mills on the River Uruguay (Argentina v Uruguay), Judgment, ICJ Reports 2010, 14,
79, para. 197; Advisory Opinion COSIS, supra note 10, para. 235.

33  International Law Association, ‘New Delhi Declaration of Principles of International Law
Relating to Sustainable Development’, 49 Netherlands International Law Review (2002) 2,
299, 303-304; Schrijver, supra note 17, 340.

34 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to
Activities in the Area, Advisory Opinion, 1 February 2011, ITLOS Reports 2017, 10, 46,
para. 131.

35  T.Franck, ‘Fairness in the International Legal and Institutional System - General Course on
Public International Law’, 240 Recueil des Conrs (1993), 151.

36 Just few examples: United Nations Framework Convention on Climate Change, 4 June 1992,
1771 UNTS 107, Art. 3 (1); Kyoto Protocol to the United Nations Framework Conven-
tion on Climate Change, 16 March 1998, Art. 10, 2303 UNTS 162, 222 [Kyoto Protocol];
General Agreement and Tariffs and Trade, 30 October 1947, Arts XVIII, XXXVI, 1867
UNTS 190; United Nations Convention on the Law of the Sea, 10 December 1982, 1833
UNTS 3, Preamble and Arts 74, 83; see Franck, supra note 35, for a more extensive overview.

37  Factory at Chorzéw (Germany v. Poland), PCIJ Series A, No. 17 (1928); Nuclear Tests (Aus-
tralia v. France), Judgment, IC] Reports 1974, 253, 268; Temple of Preah Vibear (Cambo-
dia v. Thailand), Judgment, ICJ Reports 1962, 6; North Sea Continental Shelf, Judgment,
ICJ Reports 1969, 3. See also S. Rosenne, “The Position of the International Court of Jus-
tice on the Foundation of the Principle of Equity in International Law’, in A. Bloed & P.
van Dijk (eds), Forty Years International Court of Justice (1988), 85, 88-89; R. Y. Jennings,
‘Equity and Equitable Principles’, 42 Annuaire Suisse de Droit International (1986), 27, 35.
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under the UN Charter bind States irrespective of their vote on the resolution or
their subsequent accession to the FT'C, though such conduct may bear upon the
relevance of those norms to a particular interpretive question.

An alternative lens for assessing applicability lies in the maxim lex specialis
derogat legi generali. Might a DTA embody obligations that prevail over those
arising from human rights, sustainable development, or the duty of cooperation?
Such a hierarchy is conceivable, but only on a norm-specific basis—never as a
blanket exemption encompassing the entirety of the DTA’s subject matter. Con-
sider, for instance, Art. 24 of the OECD Model Convention, which establishes
a narrowly tailored prohibition against discriminatory taxation, confined to less
favorable treatment of nationals of the other contracting State who are compara-
bly situated in terms of tax residence. This provision may properly be regarded as
lex specialis with respect to that discrete form of discrimination. Yet it cannot sup-
plant, for example, the broader national treatment obligation enshrined in invest-
ment treaties, which prohibits discrimination against foreign nationals more gen-
erally.38 Crucially, even where lex specialis applies, the superseded norm does not
lapse. As the International Court of Justice affirmed in Military and Paramili-
tary Activities, the external rule retains its validity and force, may inform interpre-
tation, and may resurface to fill lacunae in the treaty text.”

C. Are the FTC’s Principles too Vague to be Relevant to
Tax Imposition?

The reluctance to link ostensibly “vague” principles—such as sustainable
development, fairness, or equity—to the predominantly mechanistic and transac-
tional domain of DTAs stems chiefly from concerns over relevance.

Taxation bears a direct nexus to the Sustainable Development Goals
(SDGs),” exerting either facilitative or obstructive effects—for instance, through
fiscal incentives for renewable energy, carbon pricing of fossil fuels,” excise duties

38  The common carve-out for certain tax measures from National Treatment reflects lex spe-
cialis.

39 Military and Paramilitary Activities in and against Nicaragna (Nicaragua v. United States
of America), Judgment, IC] Reports 1986, 14, 96, para. 179.
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in tobacco control,” or gender-discriminatory tax provisionsf‘3 In a wider sense,
tax measures finance SDGs but this might be a rather general sense of being rele-
vant. But just because a principle is broad in scope does not mean it is not binding,
or has no real, practical normative implications. For decades, international courts
and tribunals have heavily relied on the principle of good faith to do exactly that,
for example, although that is also notoriously difficult to pin down.*™

Moreover, norms originating in disparate branches of international law
may nonetheless prove pertinent, as the International Court of Justice affirmed
in Ozl Platforms. There, the Court invoked Art. 31(3)(c) VCLT to incorporate
the customary law on the use of force in construing a commercial and economic
treaty.45 The decisive criterion is whether the external rule pertains to the subject
matter of the provision under interpretation.46 Accordingly, notwithstanding the
expansive scope of sustainable development or fairness and equity, such principles
may satisfy the relevance threshold of Art. 31(3)(c) VCLT. This proposition finds
support in Mutual Assistance in Criminal Matters,” where the Court held that
broadly framed, aspirational norms of “equality” and “cooperation” from a 1977

40  GARes. 70/1, supra note 26.

41 Kyoro Protocol, supra note 36, 215, Art. 2(1) (v).

42 WHO Framework Convention on Tobacco Control, 16 June 2003, 2302 UNTS 166, Art.
6(2).

43 See for example the comments by the Committee created under the Convention on the Elim-
ination of Discrimination Against Women, GA Res. 34/180, UN Doc. A/RES/34/180, 18
December 1979: CEDAW, Concluding Observations on the Combined Fourth and Fifth Peri-
odic Reports of Switzerland, UN Doc. CEDAW/C/CHE/CO/4-5, 18 November 2016, 15,
paras 40-43; CEDAW, Concluding Observations on the Combined Sixth and Seventh Periodic
Reports of Luxembourg, UN Doc. CEDAW/C/LUX/CO/6-7, 14 March 2018, 3, paras 10,
15, 16.

44 Conditions of Admission of a State to Membership in the United Nations (Article 4 of the
Charter), Advisory Opinion, IC] Reports 1948, 57; Certain Expenses of the United Nations
(Article 17, paragraph 2, of the Charter), Advisory Opinion, IC] Reports 1962, 151; Nuclear
Tests (Australia v France), Judgment, IC] Reports 1974, 253.

45 Odl Platforms, supra note 10, 182, para. 41. See also Oil Platforms, supra note 10, Separate
Opinion of Judge Higgins, 225, 237, para. 46.

46 See also the statements by G. I. Tunkin and H. Waldock in: Summary Records of the Six-
teenth Session, 11 May-24 July 1964, Yearbook of the International Law Commission (1964),
Vol. I, 310; R. Ago, Second Report on State Responsibility, Yearbook of the International Law
Commission (1970), Vol. 11, 177, 192-193.
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treaty were rightly considered in interpreting a 1986 agreement on judicial coop-
eration in criminal proceedings.48 As Schrijver already put it: “sustainability as a
norm of international law is in principle no more abstract, not more general than
other important norms of the international community such as peace and secu-
rity, respect for human rights and international humanitarian law, and democ-

D. The Unlocking of the Tax System Through Systemic

Integration

DTAs are mostly meant to create rights for taxpayers themselves through
limitations imposed on the municipal tax laws of their parties. Accordingly, when
principles such as sustainable development, fairness and equity, and respect for
human rights infuse meaning into DTAs through systemic integration, they may
directly, shaping the concrete rights and duties of the participants of the system.

Even though a relevant and applicable rule exists and is taken into account,
this does not mean it will indeed affect the interpretation of a DTA term. It is
most likely to do so only in certain circumstances. Most of the time, as the Inter-
national Law Commission acknowledged,so the text of the treaty itself may be
straightforward and offers a conclusive answer without having to resort to extra-
neous rules, even those that are binding upon the Parties.”" This may particularly

47 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment,
IC]J Reports 2008, 177, 219, para. 112.

48  Ibid., para. 113.

49 Schrijver, supra note 17, 374.

50  ILC, Fragmentation, supra note 10, para. 251, Conclusion 18.

51  Panel Report, EC Measures Concerning Meat and Meat Products (Hormones) — Complaint
by the United States, WT/DS26/R/USA, 18 August 1997, paras 8.157-8.158; Panel Report,
EC Measures Concerning Meat and Meat Products (Hormones) — Complaint by Canada,
WT/DS48/R/CAN, 18 August 1997, paras 8.160-8.161; Eskosol S.p.A. in liqguidazione v.
Italian Republic, Decision on Termination Request and Intra-EU Objection, 7 May 2019,
ICSID Case No. ARB/15/50, para. 126; RENERGY S.a.r.l. v. Kingdom of Spain, Award,
6 May 2022, ICSID Case No. ARB/14/18, para. 370; Vattenfall AB and others v. Federal
Republic of Germany, Decision on the Achmea Issue, 31 August 2018, ICSID Case No.
ARB/12/12, paras 154, 205.
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be the case for DTAS’ utilitarian distributive rules, mandating for instance a plain
exemption or a maximum percentage of source tax, leaving very little room for
interpretation, let alone with the help of extraneous rules. Sustainable develop-
ment, fairness, or respect for human rights cannot make a DTA say what it clearly
does not say. Borrowing ideas from McLachlan,” Wolfrum,” and Besson,”* the
impact of such principles may likely be most felt in the following three circum-
stances:

(a) the DTA is silent or unclear on an issue;

(b) it uses a term that is generic and meant to be infused with
meaning; or

(c) when it uses a term that itself refers to the external rule of
international law.

Each one of these situations occurs in connection with DTAs. An example
of situation (a) relates to the right to tax certain interests in natural resources.
Under the capital gains provision of the Model DTAs, the State where ‘rights to
variable or fixed payments as consideration for the working of, or the right to
work, mineral deposits, sources and other natural resources’ are situated has the
right to tax gains on such rights, including gains from the alienation of ‘shares’
deriving more than 50% of their value from such rights. Since its update in 2017,
the OECD Model followed by the UN Model provide that this rule not only
applies to shares per se, but also to ‘comparable interests such as interests in a part-
nership or trust’.”’ Arguably, there is at least a degree of uncertainty whether com-
parable interests should be included in the operation of treaties still featuring the
pre-2017 language. States may argue that the 2017 addition was introduced ex
abundanti cantela. Admittedly, the alternative view that ‘shares’ clearly does not
extend to comparable interests could also reasonably be argued. When interpret-

52 McLachlan, supra note 10.

53 R. Wolfrum, Solidarity and Community Interests: Driving Forces for the Interpretation and
Development of International Law (2021), 163.

54 S.Besson, ‘Community Interests in International Law: Whose Interests Are They and How
Should We Best Identify Them?’, in E. Benvenisti, G. Nolte & K. Yalin-Mor (eds), Commu-
nity Interests Across International Law (2018), 36.
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ing a DTA in this context without the reference to ‘comparable interests,” vari-
ous factors may be considered with the ordinary meaning, including the context,
object, and purpose of the treaty, domestic laws, and the impact of anti-avoid-
ance rules. In addition, the interpreter may rely on general principles of interna-
tional law that are applicable and relevant. It is proposed in this regard that the
permanent sovereignty of natural resources, which has the status of customary
international law’® and that is closely related to several SDGs referred to in the
FTC, is “applicable” for all States. Furthermore, as to relevance, it seems it can
validly be argued that “taxation of natural resources” and “sovereignty over nat-
ural resources” indeed relate to the same subject matter. Thus, this factor might
give more weight in the crucible of interpretation in favor of the notion that a
DTA State’s limitations on taxing natural resources should be interpreted with
appropriate regard for the customary law on natural resources, insofar not con-
trary to the ordinary meaning of the treaty.57 Accordingly, this would be an argu-
ment in support of the interpretation that a ‘share’ may include an interest in a
partnership or a trust, even if the treaty does not explicitly state so.

An illustration of (b) concerns the mutual agreement procedure of a DTA.
All DTAs provide that a taxpayer who considers the actions of one or both States
not to be in accordance with the DTA can present his case to the State(s), which
will “endeavor to resolve the case by mutual agreement”.58 It can be argued that
this provision is aimed at creating an individual (human) right for the benefit of

55  OECD, Model Tax Convention on Income and on Capital (2017), Art. 13 (4); Multilateral
Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit
Shifting, opened for signature on 24 November 2016, entered into force on 1 July 2018,
OECD/LEGAL/0432; OECD, Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances, Action 6 -2015 Final Report ( 2015); UN, Model Double Taxation Conven-
tion Between Developed and Developing Countries (2021), UN Doc. ST/ESA/PAD/SER.E/
21, Art. 13 (4).

56 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda,),
Judgment, IC] Reports 2005, 168; GA Res. 1803 (XVII), UN Doc. A/RES/1803(XVII),
14 December 1962.

57 E. N. Kasoko, 'International Taxation of Offshore Indirect Transfers of Mineral Assets:
Legal Analysis Considering the Principle of Fairness and Sustainable Development’, 50
Intertax (2022) 1, 126.

58  OECD, Model Tax Convention on Income and on Capital: Condensed Version 2017 (2017),
Art. 25.
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the taxpayer. What is a “genuine” endeavor and which process actually constitutes
‘resolving’ calls for the insertion of relevant and applicable meaning from outside
the DTA itself. The principles of fairness and equity as well as respect for human
rights, recalled in the FT'C and acknowledged by the OECD Commentary on Art.
25 of the Model,” enhance the importance of the right to due process, akin to
the customary international law concerning the protection of aliens and foreign
investors. The “domestic renvoi” in art. 3 (2) of the DTA might be of assistance
in this case, but as a one-way street, i.e. only if domestic law meets or exceeds rel-
evant international protection for the taxpayer.60 While there is no actual obliga-
tion to reach the result, the authority’s effort in the MAP must be with a genuine
intention such that the purpose of the DTA to avoid double taxation is realized.”'
These relevant and applicable international rules on due process, including inter-
national law rules and mechanisms impacting taxpayer rights as examined in a
recent comprehensive work by Kokott and Pistone,” translate into real, practical
consequences for taxpayers, often in addition to corresponding rules on the tax
authority per its domestic laws by weighing in on the meaning of the term “to
endeavor” in Art. 25 DTA. As such, it is unlikely to permit unreasonable delays,

59 Ibid., 429, para. 5.1; see also OECD, The 2017 Update to the Model Tax Convention, para.
191.

60  Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, Art. 27; E. Van-
derbruggen, ‘Unless the Vienna Convention Otherwise Requires: Notes on the Relation-
ship between Article 3(2) of the OECD Model Tax Convention and Articles 31 and 32 of
the Vienna Convention on the Law of Treaties’, 43 Journal of European Taxation (2003) S,
142.

61 Gabcikovo-Nagymaros, supra note 21, 78, para. 142 (the principle of good faith obliges the
Parties to apply it in a reasonable way and in such a manner that its purpose can be realized);
Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States
of America), Judgment, ICJ] Reports 1984, 246, 292, para. 87, where it is held that the par-
ties are not only under a duty to negotiate but also ‘to do so in good faith, with a genuine
intention to achieve a positive result’.

62 ]. Kokott & P. Pistone, Taxpayers in International Law: International Minimum Stan-
dards for the Protection of Taxpayers’ Rights (2022), 7-28, 70-79; See also R. Miller, ‘Report
on the ILA Study Group on International Tax Law Seminar “Public International Law and
Taxation” held on 11 October 2019 in Luxembourg’, 60 Exropean Taxation (2020) No. 2/
3,112.
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refusing submissions by the taxpayer, refusing a taxpayer access to information
that is needed, a lack of transparency, or a failure to follow proper internal proce-
dures.”

Finally, one of many examples of (c), an explicit or implied reference to
external rules can be found in treaties for the exchange of information (TEI). The
information exchanged under a TEI also covers criminal tax matters. Certain pro-
visions in a TEI are perhaps not addressed to individual taxpayers but they are cer-
tainly aimed at protecting their rights,“ such as the right to have counsel present,
the right to invoke privileges, and the right to have information treated confiden-
tially. These terms refer to the domestic laws of the State receiving the request for
assistance. Logically, the tax authority of such a State cannot be expected to go
against its own domestic laws. Yet, the same terms cannot be seen as isolated from
related and applicable rules such as the right to a fair trial as found in the Universal
Declaration and the Covenants, as well as in regional human rights instruments.®’
For example, when States conclude an agreement which covers collecting evidence
for a criminal trial they need to perform this agreement in accordance with their
other binding international norms between the same Parties which apply to the
same subject matter. It is arguable that a TEI only refers to domestic law protec-
tions, in a vacuity of international norms.

63 Lac Lanoux Arbitration (France v. Spain), Award of the Arbitral Tribunal, 16 November
1957, 12 Reports of International Arbitral Awards (1957), 281; Occidental Exploration and
Production Company v. The Republic of Ecuador, Final Award, 1 July 2004 LCIA Case No.
UN3467; Tza Yap Shum v. The Republic of Pern, Award, 7 July 2011, ICSID Case No ARB/
07/6, 72, paras 182-195; EnCana Corporation v. Republic of Ecuador, Award, 3 February
2006, LCIA Case No. UN3481, 47, paras 166-168.

64  Not so, it would seem, with the Council Directive 2011/16/EU on administrative cooper-
ation in the field of taxation and repealing Directive 77/799/EEC, O] L64/1, which was
deemed to ‘not contain any rights at all for taxpayers but governs only rights and obliga-
tions of the tax authorities’: Ji74 Sabou v. Financni Feditelstvi pro blavni mésto Prabu, C-276/
12, Judgment of 22 October 2013, EU:C:2013:678, para. 30; Berlioz Investment Fund SA
v. Directenr de l'administration des contributions directes, C-682/15, Judgment of 16 May
2017, EU:C:2017:373, para. 45; W. Boei & J. van Dam, ‘Legal Protection in the Context of
International Exchange of Information upon Request between Tax Authorities’, Erasmaus
Law Review (2022) 2, 76.

65 ICCPR, supra note 14; ICESCR, supra note 14.
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E. Some (Preliminary) Concluding Thoughts

A reassessment of certain foundational premises of the international tax
order, presaged by Klaus Vogel’s observations in the 1980s,% appears increasingly
warranted. As Vella contends, “much is wrong with the international business tax
system. It is economically inefficient, susceptible to profit shifting, perceived by
many to be unfair, difficult to comply with and administer, and incentive incom-
paltible”.67 The extent to which taxation—arguably the final redoubt of sovereign
prerogative and voluntarist coordination—will be recalibrated by norms embody-
ing collective interests raises the unresolved dilemma of fragmentation within
international law and the global tax architecture. One vision for the international
tax system is that bilateral transactional approaches to taxing rights are largely suf-
ficient and that it does not need an influx of vague principles that are supposedly
not really relevant to tax imposition rules. Such vision for the tax system, with an
exclusionist view of art. 3 (2) DTA, might perhaps reflect what Judge Simma, no
doubt in a different context, referred to as “the glaring value-poverty of bilateralist
international law”.**

The competing paradigm embodied in the FTC remains indistinct. Pru-
dence counsels a measured stance. As the FT'C’s own rationale concedes, con-
structing an international tax order oriented toward sustainable development and
anchored in fairness and equity demands more than the systemic integration of
extant norms. Yet even in this embryonic phase of a post-voluntarist tax regime,
the forces of globalization, climatic exigencies, and the ascendance®’ of commu-
nitarian imperatives render untenable the continued sequestration of taxation as
“the Land that Time Forgot”.70 At this juncture, taxation’s omnipresence within
the international legal order is manifest: it intersects with virtually every domain,

66 K. Vogel, “Worldwide vs. Source Taxation of Income - A Review and Re-Evaluation of Argu-
ments (Part I)’, 16 Intertax (1988) 8/9, 216.

67 ]. Vella, “What is Wrong With the International Business Tax System?’, 27 Journal of Inter-
national Economic Law (2024) 4, 596, 603.

68  B.Simma, ‘From Bilateralism to Community Interest in International Law’, 250 Recuezl des
Conrs (1994), 217, para. 5.

69  Ibid., 234.
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not merely as policy but as a transversal subject governed by myriad branches
of international law. This ubiquity necessitates integration—to harmonize objec-
tives and to reconcile inevitable normative collisions. Such tensions arise, for
instance, when a renewable-energy tax credit qualifies as a prohibited subsidy
under the Agreement on Subsidies and Countervailing Measures, " yet its with-
drawal risks breaching an investment treaty; when fossil fuel tax exemptions con-
travene the Kyoto Protocol or Paris Agreement while their imposition may
infringe aviation conventions; ~ or, more fundamentally, when States assert that
deficient domestic resource mobilization (DRM)—an express FTC objec-
tive—remains juridically insulated from their duty of effective cooperation on
climate change and other SDGs.” Aligning the diverse tax-related aims, enti-
tlements, and duties with overarching community values—sustainable develop-
ment, human rights, equity, and fairness—may represent not only prudent policy
but the discharge of a legal obligation.74 Effectuating such congruence, however,
will require not merely systemic integration but the elaboration of novel norma-
tive instruments.

70  The classic novel of “Edgar Rice Burroughs”, published in 1918 where the protagonist finds
himself stranded on a deserted island where dinosaurs have survived the test of time.

71 Aswas the claim by the EU, see Report of the Appellate Body, Canada — Measures Relating
to the Feed-in Tariff Program, WT/DS426/AB/R, 6 May 2013.

72 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295; International
Civil Aviation Organisation (ICAO), ‘Consolidated statement of continuing ICAO policies
and practices related to environmental protection — Global Market-based Measure (MBM)
scheme’, Assembly Res. A39-3 (6 October 2016) available at: https://www.icao.int/sites/
default/files/environmental-protection/ CORSIA/2017%20Seminar%200n%20CORSIA/
Resolution_A39_3.pdf (last visited 2 April 2026); R. Abeyratne, ‘Aircraft Engine Emis-
sions—Carbon Offsetting or Carbon Tax?’, 49 Environmental Policy and Law (2020)4-5,
210, 216.

73 GARes. 69/313, UN Doc. A/RES/69/313, 27 July 2015, para. 22; P. Hongler, The Inter-
national Law of Taxation (2021), 13-14.

74 Climate Emergency and Human Rights, Inter-American Court of Human Rights, Advisory
Opinion AO-32/25, 29 May 2025, para. 263.
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Abstract

The WTO Agreement on Fisheries Subsidies (AFS), adopted at the 12th
Ministerial Conference in 2022, marks a significant step toward ocean protection
by aiming to regulate harmful subsidies that deplete fish stocks. While it repre-
sents progress in using trade law for environmental goals, it falls short of ensuring
sustainable marine resource management. This article first compares the AFS with
UNCLOS) and the UNFSA) to assess legal alignment and shared principles, then
evaluates the AFS through the lens of Third World Approaches to International
Law (TWAIL), concluding with recent developments from the 13th Ministerial
Conference. This article contends that, although the AFS promotes environmen-
tal goals, it simultaneously reinforces the colonial asymmetries embedded in the
WTQO’s normative framework.
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A. Statement of the Problem and Contextualization

"The WTO AFS [adopted at the 12th Ministerial Conference on 17 June
2022] marks a major milestone for ocean sustainability by prohibiting harmful
fisheries subsidies, a key factor in the widespread depredation of the world's fish
stocks. [...] The Agreement represents an historical achievement”." This is how
the World Trade Organization (WTO) Agreement on Fisheries Subsidies (AFS),”
widely acclaimed as a breakthrough in the progress for a more sustainable man-
agement of ocean resources, was described. Indeed, the growing problem of fish
stock depletion linked to overfishing is attracting increasing attention from the
international community and is seen as a major threat not only to nature but also
to human survival and Well—being.3 If there is no single solution to tackle the situa-
tion, a consensus has nevertheless formed regarding the harmful impact of "large-
scale government support for the fishing industry”4 which "contributes by subsi-
dizing overcapacity and eventually overﬁshing"S as "several studies have indicated
that the fishing industry is a subsidy-intensive sector, with the subsidy amount
estimated roughly at around 30-40% of the global value of fishery catches". While
the issue of subsidies came back into the spotlight in June 2022 with the adoption
of the AFS, its history dates to the late 1990s.” Indeed, since 1995, subsidies have

1 WTO, “The WTO Agreement on Fisheries Subsidies’ (2022), 1, available at WTO | Agree-
ment on Fisheries Subsidies (last visited 5 May 2024) [WTO, ‘Agreement on Fisheries Sub-
sidies’].

2 Agreement on Fisheries Subsidies (AFS), WT/MIN(22)/33 WT/L/1144, 22 July 2022, (avail-
able at https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/
33.pdf&Open=True (last visited 5 May 2024).

3 FAQ, “The State of World Fisheries and Aquaculture 2022. Towards Blue Transformation’
(2022), xvi, available at https://doi.org/10.4060/cc0461en (last consulted on S May 2024);
For further analysis, see Sustainable fisheries | WWF (last visited 25 March 2026).

4 F.  Scholaert, ‘WTO Agreement on Fisheries’ (2022), 2, available at
https://www.europarl.europa.cu/RegData/etudes/BRIE/2021/698842/
EPRS_BRI(2021)698842_EN.pdf (last visited 5 May 2024).

5 Ibid., 2.

Ibid., 2.

7 Ibid., 1.

(e


https://www.wto.org/english/tratop_e/rulesneg_e/fish_e/fish_e.htm
https://www.wto.org/english/tratop_e/rulesneg_e/fish_e/fish_e.htm
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/33.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/33.pdf&Open=True
https://doi.org/10.4060/cc0461en
https://wwf.panda.org/discover/oceans/sustainable_fisheries/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698842/EPRS_BRI(2021)698842_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698842/EPRS_BRI(2021)698842_EN.pdf

The WTO Agreement on Fisheries Subsidies 85

been regulated by the WTO Agreement on Subsidies and Countervailing Mea-
sures’ (SCM Agreement).9 Unlike the AFS, however, this first international instru-
ment did not focus on the environmental effects of subsidies but only on their
negative impact on trade (trade distortions)." If the AFS is thus at first sight con-
sidered "an historic achievement"", our aim in this article is to assess its relevance
and potential tangible impact in favor of a more sustainable management of ocean
resources through the regulation of subsidies granted in the fisheries sector. Our
thesis is that the AFS, though presented as an historic change, is still deeply rooted
in colonial narratives, influenced by the similarly biased dynamics underlying cur-
rent international law. Despite the advances that it proposes, the AFS cannot,
in our opinion, be considered as the long-awaited tool needed to protect ocean
resources. To demonstrate this, we have adopted a two-step method: a descriptive
analysis followed by an evaluative one. Those two phases are complementary and
both offer an enriching perspective to answer our research question. Our method
will thus include a cross-comparison analysis between the United Nations Con-
vention on the Law of the Sea'> (UNCLOS), the 1995 UN Fish Stocks A greemmtn
(UNFSA), and the AFS, which will secondly be mobilized in an evaluative analy-
sis of the AFS through the legal criterion of the TWAIL movement. Regarding
the structure of this research, we will begin with a presentation of the legal instru-
ment that is the AFS, pointing out some of its strengths and weaknesses in a pre-

8 Agreement on Subsidies and Countervailing Measures (SCM Agreement), 15 April 1994,
available at https://www.wto.org/english/docs_e/legal_e/scm_e.htm (last visited 5 May

2024).
9 Ibid., 1.
10 [bid., 1.

11 WTO, ‘Agreement on Fisheries Subsidies’, supra note 1: “The Agreement represents a historic
achievement for the membership as the first WTO agreement to focus on the environment,
the first broad, binding, multilateral agreement on ocean sustainability, and only the second
multilateral agreement reached at the WTO since its inception” (emphasis added by the
author).

12 United Nations Convention on the Law of the Sea (UNCLOS), 10 December 1982, 1833
U.N.TS. 397.

13 Agreement for the Implementation of the United Nations Convention on the Law of the Sea
of 10 December 1982 Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks (UNFSA), UN Doc. A/CONF.164/37, 4 Decem-
ber 1995.


https://www.wto.org/english/docs_e/legal_e/scm_e.htm
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liminary literature review. After explaining our methodology, we will operate a
descriptive and comparative analysis by comparing the UNCLOS, the UNEFSA,
and the AFS to highlight their conformity one to the other and to underline their
common principles. Afterwards, research will be shared on the TWAIL move-
ment and its characteristics that will enable us to carry out our evaluative analysis
of the AFS in light of this movement’s tenets and criteria. We will conclude with
a brief overview of current evolutions relating to the AFS at the 13th Ministerial
Conference and with an answer to our research question, ending with an open
perspective.

B. Presentation of the AFS and Preliminary Literary
Review

First, we must briefly present the AFS and some of its strengths and criti-
cisms, which are not necessarily linked to the TWAIL movement. We have paid
particular attention to highlighting the points of criticism made by the players of
the sector themselves.

The AFS is an agreement that embodies the concrete materialization of
the United Nations Sustainable Development Goal (SDG) 14.6 and responds to
issues that have been at the heart of international debates for many years, namely
the impact of subsidies on overfishing and the depletion of ocean resources.
Indeed, in 2015, when SDG 14.6 was adoptecl,15 "one third of the world's fish
populations [was] already overfished"". The AFS negotiations were initiated dur-
ing the 2001 Doha Round and then delayed by the Covid-19 pandemic.17 The
doctrine is unanimous as to the peculiar conciliative nature of the AFS, which
was able to combine both "advocacy concerns”"® and "technical concerns""”’ by

14  P.Resich, ‘A Global Deal to Tackle Harmful Fisheries Subsidies: A Look Behind the Scenes’
(2023), available at https://www.iisd.org/articles/success-story/fisheries-subsidies-deal-
behind-scenes (last visited S May 2024).

15 Transforming our World: the 2030 Agenda for Sustainable Development, UN Res. A/RES/
70/1, 25 September 2015.

16 Ibd.

17 Ibd.

18  Ibid.


https://www.iisd.org/articles/success-story/fisheries-subsidies-deal-behind-scenes
https://www.iisd.org/articles/success-story/fisheries-subsidies-deal-behind-scenes
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reuniting distinct interest groups such as NGOs (see, for example, the Stop Fund-
ing Overfishing campaign).20 As underlined by the doctrine, "Subsidies-financial
transfers from public entities to benefit private actors are important for national
policy but have the potential to distort markets and contribute to unfair trade
practices"ﬂ. In this respect, the importance of the AFS should not be overlooked,
as the concrete effects it could have would not solely be limited to the realization
of SDG 14.6 as such” but have a broader scope. Indeed, SDG 14.6 must be con-
sidered in conjunction with the other goals set by the UN, such as SDGs 1, 2, and
8.7 They are all intertwined and an agreement on SDG 14.6 is therefore crucial
to the achievement of the other goals. It is also for this reason that the AFS is wel-
comed generally as a memorable "binding multilateral commitment to improving
ocean equity and sustainability"24. In the same vein, many also point out that this
is "the first WTO treaty to recognize that a specific trade policy instrument can
have adverse consequences for the global commons but that may also be used to
address the causes of overﬁshing"zs. It is also notable for the fact that it "entails
a recognition that cross-border policy spillovers of subsidies that support illegal,
unregulated, and unreported fishing extend beyond economic (competitive) con-
cerns"*. In this way, it fills the gaps left by the aforementioned SCM Agreement.27

19 Ibd.

20  For more information, see Stop Funding Overfishing | Stop Harmful Fisheries Subsidies
(last visited 5 May 2024).

21 A. M. Cisneros-Montemayor et al., ‘Changing the Narrative on Fisheries Subsidies Reform:
Enabling Transitions to Achieve SDG 14.6 and Beyond’ (2020), 117 Marine Policy, 103970,
1, available at https://doi.org/10.1016/j.marpol.2020.103970 (last visited 5 May 2024) [Cis-
neros-Montemayor ez al., ‘Fisheries Subsidies Reform’].

22 Ibid, 1.

23 U.N,, “The 17 Goals’, available at THE 17 GOALS | Sustainable Development (last visited
25 March 2026) [U.N., “The 17 Goals’].

24  Cisneros-Montemayor et /., ‘Fisheries Subsidies Reform’, supra note 21, 2.

25  B. M. Hoekman, P. C. Mavroidis & S. Sasmal, ‘Managing Externalities in the WTO: the
Agreement on Fisheries Subsidies’, 26 Journal of International Economic Law (2023), 2, 266,
267, available at https://doi.org/10.1093/jiel/jgad008 (last visited 5 May 2024) .

26 Ibid., 267.

27 J. Alger er al., “‘What Would Article 5.1 of the 2022 WTO Ministerial Agreement on
Fisheries Subsidies Accomplish?’, 153 Marine Policy (2023), 105641, 1, available at
https://doi.org/10.1016/j.marpol.2023.105641 (last visited 5 May 2024).


https://stopfundingoverfishing.com/
https://doi.org/10.1016/j.marpol.2020.103970
https://sdgs.un.org/goals
https://doi.org/10.1093/jiel/jgad008
https://doi.org/10.1016/j.marpol.2023.105641
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However, while the AFS is acclaimed as the long-awaited outcome after
years of intensive negotiations, doctrine writers and other industry players point
to some of its shortcomings, calling for its adaptation or the adoption of new
instruments to address them. These criticisms regard, on the one hand, the under-
lying adoption dynamics of the AFS and, on the other hand, the substantial con-
tent of the AFS. These issues have nevertheless not been addressed during the
13th Ministerial Conference which was supposed to make amendments to the
AFS with a view to finalizing it, which would have attracted the ratifications nec-
essary for it to come into force (see infra, Chapter VI). Regarding the content
issues of the AFS, we have also developed them in light of the TWAIL movement
(see Chapter V).

It is important to note that criticism concerning the context in which
the AFS was adopted can be linked to the weaknesses of the SDGs themselves.
Indeed, Haas, who is associated with the TWAIL movement points out that the
SDGs emanate solely from "Western ideas"® and that "the lack of recognition
of traditional and Indigenous knowledge and the emphasis on scientific knowl-
edge ignores alternative management forms, which are supporting more sustain-
able and equitable oceans"”. Second, criticisms regarding the AFS content were
raised by several authors. Indeed, the AFS prohibits "subsidies that support illegal,
unregulated, or unreported fishing activities and contribute to the unsustainable
depletion of marine resources”: ambitious objectives that have been anticipated
since 2001. Nevertheless, despite an openly positive reception, authors as well as
industry experts, point to the AFS's shortcomings in terms of substance. Regard-
ing the very foundations of its targets, Hoekman et al highlight that the definition
of subsidies "and the approach taken to ensure transparency"31 has not evolved
suﬂ[iciently32 in relation to what was set out in the UNFSA. One industry player
in particular, the International Collective in Support of Fishworkers (ICSF), also

28  B.Haas, ‘Achieving SDG 14 in an Equitable and Just way’, 23 International Environmental
Agreements: Politics, Law and Economics (2023), 2, 199, 201, available at https://doi.org/
10.1007/510784-023-09603-z (last visited 5 May 2024).

29  Ibid., 201.

30  Hoekman, Mavroidis & Sasmal, szpra note 25, 266.

31  Ibid., 266.

32 Ibid., 267.


https://doi.org/10.1007/s10784-023-09603-z
https://doi.org/10.1007/s10784-023-09603-z
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criticizes the substance of the AFS.” Indeed, it underlines the important fact that,
in analyzing the three pillars of subsidy prohibition in the AFS, only "pillars 1 and
2 are proposed to be firmly dealt with"*". Pillars 1 and 2, to which the ICSF refers,
are "subsidies to illegal, unreported and unregulated (IUU) ﬁshing"35, which are
the subject of Article 3 of the AFS.

The third pillar, covered by Article 4 of the AFS, is less regulated than the
first two. Indeed, this one, which concerns "overfished stocks"”, is less tightly con-
trolled. In particular, a State may derogate from the prohibition "if [it] demon-
strates effective fisheries management measures to maintain fish stocks at a healthy
level in areas under its jurisdiction"37. In view of the prevalent problems of over-
fishing, this difference is alarming and the AFS remains vague. The ICSF also
points out that, while the AFS is right to make special and differential treatment
(SDT) provisions for developing countries, the two-year deadline proposed for
them to comply with the new requirements is not long enough.38 According to
the ICSF, "the complexity and lack of coherence of IUU fishing, particularly
in developing countries with long coastlines and multiple jurisdictions, demand
more time than a biennium to phase out subsidies to this pillar"”. Additionally,
the SDT provisions regarding this third pillar include "a seven-year exemption
period from action to grant or maintain these subsidies to all vessels and operators
within the EEZ"*. The ICSF points out that such an exemption should not be
a possibility because it could lead to a permanent impunity and harm caused to
artisanal fishers and the deterioration of an already very serious environmental sit-
uation. In terms of content, other authors point out that the AFS is flawed in
that it doesn’t entail any provision regarding, for example, forced labor, which is

33  International Collective in Support of Fishworkers (ICSF), ‘A Review of the Draft Agree-
ment on Fisheries Subsidies (WT/MIN (22)/W/20’ (2022), 1-2, available at A Review of the
Draft Agreement on Fisheries Subsidies (WT/MIN (22)/W/20), 13 June 2022 by ICSF -
ICSF (last visited 5 May 2024).

34 Tbid., 1.
35 Ibid, 1.
36 Ibid, 1.
37 Ibid., 1.
38  Ibid., 1.
39  Ibid., 1.

40  Ibid., 1.


https://www.icsf.net/resources/a-review-of-the-draft-agreement-on-fisheries-subsidies-wt-min-22-w-20-13-june-2022-by-icsf/
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extremely widespread in the fishing industry, or for genuine enforcement mech-
anisms ("blanket provision" — Article 5 of the AFS)."" This lack of specific pro-
visions on working conditions in the fishing industry was brought forward by
United States negotiators at MC13.” However, their efforts came to no avail in
view of the failure of the AFS at MC13 (see Chapter VI).

C. Methodological Features of This Research

To assess the real impact of the AFS, we will to compare it with the UNC-
LOS and with the 1995 UN Fish Stock Agreement43 as a first step, cross-refer-
encing the relevant articles of these different instruments. Indeed, the issues of
overfishing and the depletion of fish stocks are crucial from both a food security
and a climate perspective. To address these concerns, several measures have been
adopted at the international level over the last few decades. The first instrument
was the UNCLOS in 1982, called the "Constitution of the Oceans"** and which,
for the first time, contained provisions for the conservation and management of
ocean resources. In 1995, the UNFSA was adopted to implement the provisions
of the UNCLOS. These instruments already represent significant advances and
are tangible evidence of the international community's concern for protecting fish
stocks through sustainable management. It was this focus and, more generally,
the international community’s growing awareness of pressing climate issues that
led to the adoption of the Sustainable Development Goals (SDGs) by the United
Nations General Assembly in 2015” (UNGA Resolution). Replacing the Mil-

41 ]. E. Becerra Sanchez, “The Present and Future of the 2022 WTO Agreement on Fisheries
Subsidies’, 55 New York University Journal of International Law € Politics (2022), 1, 165,
174, 175, available at https://www.nyujilp.org/wp-content/uploads/2023/03/Com-
mentl.pdf (last visited 5 May 2024).

42 T. Denamiel, M. Schleich & W. A. Reinsch, ‘Insight Into the 13th WTO Ministerial Con-
ference’ (2024), available at https://www.csis.org/analysis/insight-13th-wto-ministerial-
conference (last visited 5 May 2024).

43 UNFSA, supra note 13.

44 T. Treves, ‘Introductory Note on the United Nations Convention on the Law of the Sea’
(2008), 1, available at United Nations Convention on the Law of the Sea - Main Page (last
visited 5 May 2024).

45 U.N,, ‘The 17 Goals’, supra note 23.
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lennium Development Goals,* they aim to establish a common framework for
action with sustainability as the foremost priority.47 The SDGs cover a wide range
of issues and challenges, including health, access to drinking water, and educa-
tion. They also inherently have an interconnected nature.” SDG 14 is of particu-
lar interest to our study, more specifically Target 14.6 as its aim is to:

"by 2020, prohibit certain forms of fisheries subsidies which con-
tribute to overcapacity and overfishing, eliminate subsidies that con-
tribute to illegal, unreported and unregulated fishing and refrain from
introducing new such subsidies, recognizing that appropriate and effec-
tive special and differential treatment for developing and least developed
countries should be an integral part of the World Trade Organization
fisheries subsidies negotiation"”.

The adoption of these SDGs has also had the effect of reinvigorating the
WTO negotiations on fisheries subsidies.” To make this target a reality, the WTO
adopted the AFS on 17th June 2022, which must be analyzed considering the
objectives and provisions of these pre-existing instruments (the UNCLOS and
the UNFSA). The AFS’s conformity to these previous instruments must there-
fore be assessed. Indeed, the priorities of sustainable management, conservation,
and the development of fish stocks were already present in these previous instru-
ments and inspired the definition of the SDGs' objectives in 2015. There is thus a
common thread running through all these different acts of the international com-
munity in pursuit of a better future for the planet. In short, the UNCLOS gave
rise to the UNFSA and to the SDGs, and Target 14.6, which was followed by the
adoption of the AFS in 2022.

To analyze the AFS in light of the UNCLOS and the UNFSA with a
descriptive research objective, we have developed several methodological features
that will help structure our research. Indeed, for each relevant objective and provi-

46 Ibid.
47 Ibid.
48  Ibid.

49 UN A/RES/70/1, supra note 15, 24.
50  Sanchez, supra note 41, 169.
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sion of these two instruments preceding the AFS, we will carry out a comparison
with regard to the latter, to understand whether the provisions of these different
instruments are compatible, complementary, supplementary or contradictory.
These four keywords will act as prisms through which to assess our analysis. In a
second step, we will mobilize the TWAIL movement for an evaluative analysis of
the AFS. To that end, we have identified certain tenets and features of this move-
ment as legal criteria by which to examine the principles and articles highlighted
in the first descriptive phase of the study. In view of the WTO's criticism of its
lack of "efficient” inclusion of developing countries, and their predominant role
in the fishing industry, it seemed that the TWAIL movement was the most signif-
icant for an evaluation of the AFS. Each element examined will therefore follow
this sequence of analysis: description, cross-referencing with the AFS or the other
instruments mentioned, and evaluation using the TWAIL lens. In the concluding
section, this approach will enable us to offer a global critique of the AFS, answer-
ing our research question: is the AFS an impactful breakthrough or a message bot-
tle lost at sea?

D. Descriptive and Comparative Analysis of the AFS
1. Comparative Analysis of UNCLOS in Light of the AFS

1. The Objectives of UNCLOS in Light of the AFS: the
UNCLOS Preamble™

UNCLOS was adopted in a particular historical and political context, with
underlying dynamics inspired by a desire for international regulation and the cre-
ation of a solid framework on which to base future acts of implementation. These
concerns have thus shaped the objectives of the UNCLOS as spelled out in its
preamble.”” The objectives to be highlighted in relation to the present analysis
are particularly those that can be linked to the recent formulation of SDG 14,

51  All quotations in this paragraph are drawn from the preamble to UNCLOS.
52 UNCLOS, supra note 12.
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whose three essential focuses are the reduction of marine pollution, the protec-
tion of marine biodiversity, and the prohibition of certain types of overfishing
and fisheries. In this light, the most notable ambitions of this international instru-
ment are, firstly, to establish "a legal order for the seas and oceans which [...]
will promote the peaceful uses of the seas and oceans, the equitable and efficient
utilization of their resources, the conservation of their living resources, and the
study, protection and preservation of the marine environment". Secondly, this
legal order must be implemented "in a spirit of mutual understanding and coop-
eration” to achieve the "realization of a just and equitable international economic
order which takes into account the interests and needs of mankind as a whole and,
in particular, the special interests and needs of developing countries”. It is through
these priorities, visions, and aspirations that UNCLOS’ objectives can be linked
to those of SDG 14.6. Linked to this latter, the AFS gives concrete expression to
SDG 14.6, which is directly inspired by the need for better management of ocean
resources. Those instruments, in that sense, are thus complementary because they
aim for the same ambitions, even if via a diversity of tools.

2. The UNCLOS Articles in Light of the AFS

The relevant provisions of the UNCLOS to cross-reference with the AFS
appear to be Articles 61 to 63, which deal with the management of fisheries by
States within their exclusive economic zone. These three articles are indeed com-
plementary and their common inspiration concerns the conservation and devel-
opment of fish stocks, notably through collaboration between States. On the one
hand, Article 61 concerns the "conservation of the living resources” by the coastal
State, notably by combating overexploitation and adopting measures to restore
harvested species when necessary. The coastal State is responsible for "determining
the allowable catch of the living resources in its exclusive economic zone". Arti-
cle 62 requires the coastal State to "promote the objective of optimum utilization
of the living resources" in its exclusive economic zone. The State may also grant
access to resources to other States, for example when it does not have the capac-
ity to "harvest the entire allowable catch” itself. Article 63, on the other hand,
concerns "Stocks occurring within the exclusive economic zones of two or more
coastal States or both within the exclusive economic zone and in an area beyond
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and adjacent to it" and stresses the need for cooperation between States to ensure
"the conservation and development” of fish stocks affected by this transboundary
situation. The common concern of these articles is the determination of the allow-
able catch and its sustainable management. This theme can be linked to Article
3 of the AFS, which prohibits "subsidies contributing to illegal, unreported and
unregulated fishing". Indeed, one of the aims of the AFS is to ensure that fishing
is legal and regulated through the determination by coastal States of the allowable
catch and the implementation of measures and systems of cooperation between
States for its responsible management. It would be contradictory to advocate these
measures in the UNCLOS without in parallel prohibiting the granting of delete-
rious subsidies. Article 3 of the AFS therefore provides for a prohibition that is
complementary to the obligations that are incumbent upon coastal States under
the UNCLOS. While Article 3 of the AFS focuses on illegal and unregulated fish-
ing, Article 4 refers to the prohibition of "subsidies regarding overfished stocks".
This article takes up a concern that runs through Articles 61 and 63, namely the
responsible management of fish stocks and the "optimal use" of these resources to
counter the risks of stock depletion. We should also note the central role played
by the coastal State in recognizing that a species must be considered overfished
(Article 4.2 of the AFS) and in granting or maintaining subsidies for the purpose
of reconstituting "stocks to a biologically sustainable level”. We can therefore con-
sider these provisions to be complementary: the UNCLOS sets out precise objec-
tives in terms of determining allowable catches and optimal stock management,
while the AFS - driven by the same desire and aspiration — reinforces these ambi-
tions and their impact by prohibiting certain types of subsidies. We will criticize
these in the section devoted to reviewing the precautionary approach that States
must adopt (see Chapter V, letter C, point (i)). On the other hand, Article 61.3 as
well as Articles 62.2-3 expressly mention the special needs of developing countries.
Particular attention is thus paid to developing countries, which are also covered
by the two situations described in Articles 69 and 70. As can be seen from these,
UNCLOS is genuinely concerned with the special situation of developing coun-
tries. This concern is then reflected in the AFS, both in its preamble and in several
of its articles (see, for example, Articles 3 to 7). We will criticize these provisions
and the way in which developing countries are included in the AFS (see Chapter
E, point III, point 3).
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II.  Comparative Analysis of the UNFSA in Light of the AFS

1. The Objectives of the UNFSA in Light of the AFS

The objective of the UNFSA is enshrined in its Article 2, which specifically
sets out the objective of executing and implementing the provisions of the UNC-
LOS analyzed above. The AFS can be linked to these objectives by its Articles 3
and 4. Indeed, to ensure "the long-term conservation and sustainable use of strad-
dling fish stocks and highly migratory fish stocks through effective implementa-
tion", it is necessary to act through coherent measures such as those proposed by
the AFS concerning the prohibition of certain subsidies. The aim of the AFS is
therefore similar in that it aspires to ensure, ultimately, more responsible manage-
ment of ocean resources via the specific means of prohibiting certain subsidies. A
parallel can be drawn with Articles 61 to 63 of the UNCLOS, which also aimed
to achieve sustainable management of marine resources. All this is reminiscent of
SDG 14 and its objectives. So, in terms of ambitions, there is a common thread
running through all these different instruments in that they appear to be comple-
mentary to each other.

2. UNFSA in Light of the AFS

The articles that seem most relevant to us for cross-referencing with those
of the AFS are Articles 5 to 8 of the UNFSA, which are to be found in Parts
I and II of this instrument. Firstly, Article S sets out the general principles that
States must follow. These general principles include elements already present in
the UNCLOS (Article 61), such as the requirement that States base themselves
"on the best scientific evidence available” when adopting measures "designed to
maintain or restore stocks at levels capable of producing maximum sustainable
yield" (Article S, b). This article also enshrines the obligation for States to adopt
a "precautionary approach” when acting (Article 5, ). In short, this article evokes
the obligations already contained in the UNCLOS, with a particular focus on the
effects of fishing (Article S(h)). Let's also note Article 5(i), which can be directly
linked to the concern of these instruments for developing countries: indeed, this
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point indicates that States must "take into account the interests of artisanal and
subsistence fishers” in their action to "conserve and manage straddling fish stocks
and highly migratory fish stocks" and "in giving effect to their duty to cooperate
in accordance with the Convention”. The link between this article and the AFS
is obvious in that the latter's aim — behind its prohibition of certain subsidies —
is to combat "the widespread depredation of the world's fish stocks”. This is a
motive for the preservation and better management of natural resources, which
is the inspiration behind Article 5 of the UNFSA. However, there is a difference
in scope between the UNFSA and the AFS: the UNFSA specifically targets strad-
dling and highly migratory fish stocks, as detailed in the UNCLOS. The AFS,
on the other hand, is not only concerned with straddling and highly migratory
stocks, but has a broader scope.

Given the crucial role that subsidies play in the overfishing phenomena, it is
clear that the conservation and responsible management of marine resources must
include a ban on such subsidies, which reinforce overfishing. We therefore con-
clude that, to achieve a common goal of better management of marine resources,
these two instruments and articles are complementary, although their precise
scope differs. Another difference between these two instruments is the way in
which this aim of conservation and responsible management is achieved. Indeed,
Article S advocates the implementation by States of management, surveillance,
and cooperation measures while the AFS focuses on the prohibition of subsidies
that endanger fish stocks. However, despite these differences in scope and the con-
crete means of achieving their common objective, it can be considered that these
general principles detailed in Article 5 of the UNFSA and the AFS are comple-
mentary, as both aim at the same goal. Secondly, Article 6 lays down the obligation
for States to apply a "precautionary approach"53 (Article 6, 1). Again, as in Arti-
cle 5, this is a specific technique aimed at protecting straddling and highly migra-
tory fish stocks. This approach should guide the actions of States in achieving

53  This obligation was already present in Art. 61 of the UNCLOS, but here an additional
nuance has been added, specifying that "The absence of adequate scientific information shall
not be used as a reason for postponing or failing to take conservation and management mea-
sures” (Art. 6, 2). This is a clear illustration of the practical implementation of the require-
ments contained in the UNCLOS, since these are concrete and precise provisions offering
clear guidelines to States.
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the objective of conservation and responsible management of marine resources.
Although the AFS does not provide for a technique explicitly based on the pre-
cautionary approach as such, it should be emphasized that Article 4.2 requires
recognition that a fish is overfished "by the coastal Member under whose jurisdic-
tion the fishing is taking place or by a relevant RFMO/A in areas and for species
under its competence, based on best scientific evidence available ro it" (emphasis
added). The logic is thus similar and rests upon a scientific appreciation. Regard-
ing Article 7, it focuses on the compatibility of measures adopted on the basis
of the UNFSA with other measures, such as those adopted on the basis of Arti-
cle 61 of the UNCLOS (Article 7, §2, a). The UNFSA is also interesting for its
Part III, which details the "mechanisms for international cooperation concerning
straddling fish stocks and highly migratory fish stocks’™ between coastal States
and States fishing on the high seas. The following paragraphs of the article set
out the possibility of creating "subregional or regional fisheries management orga-
nizations”" as privileged areas for cooperation. These organizations, known as
RFMO/A (Regional Fisheries Management Organization or Arrangement), play
a crucial role in the practical application of the AFS. For example, a "vessel or oper-
ator [is] engaged in IUU fishing if an affirmative determination thereof is made by
[...]*"one of these REMO/As. This is a substantial assessment that leads to con-
crete results in terms of subsidy prohibition. It is therefore appreciable that the
RFMO/A whose introduction is advocated in particular by the UNFSA play a
key role in the application of the AFS, even though the UNFSA targets RFMO/
As devoted to straddling fish stocks and highly migratory fish stocks in accor-
dance with its scope of application, whereas the AFS targets REMO/As generally.
There is thus a link between these two instruments and the impact of REMO/As
mentioned in both. These RFMO/As are therefore key players in the day-to-day
implementation of these objectives. But are they representative of the populations
and communities involved in the fishing industry? Do they have sufficient links
with the populations of the Third World?

54  UNFSA, supra note 13, Art. 7.
55 Ibid.
56 Ibid.
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III.  Underlying Principles Common to the UNCLOS and the
UNFSA - and to the AFS?

Following our comparison and analysis, it is therefore possible to highlight
the major principles common to the UNCLOS, the UNFSA, and the AFS (and
relevant to our own environmental and social focuses”). These principles are
expressed in specific articles of these instruments, as well as in their preambles. For
each major common principle identified, we have linked it to the AFS. The aim
of this conclusion is therefore to show the extent to which the dynamics of these
instruments are common (see the "concrete” principles concerning the method of
achieving the final objective set out below), although each of them of course has
its own particularities, notably linked to their respective scope of application. The
aim is common, the means to achieve it are both similar and divergent, and the
intended overarching objective is the responsible management of ocean resources.

Firstly, their aim of environmental protection — and, in particular, of
marine resources — is common in that the UNCLOS and the UNFSA instru-
ments are both inspired by a desire to better manage the sea's resources while pre-
serving ocean ecosystems. In this respect, the AFS is in line with this principle.
After all, by combating overfishing, it ultimately aims for responsible and sustain-
able management of the oceanic resources. It is therefore a continuation of the
two previous instruments and implements them in concrete terms. To achieve
this shared objective of "peaceful uses of the seas and oceans, the equitable and
efficient utilization of their resources, the conservation of their living resources,
and the study, protection and preservation of the marine environment””", several
other more "concrete” common principles on how to implement it are set out in
these instruments. Indeed, all three of the aforementioned instruments pay par-
ticular attention to cooperation between States in order to achieve this goal. We

57  Indeed, it would also have been possible to highlight the principle of national sovereignty,
for example, which is also common to all three instruments. However, our particular focus
in this work is on assessing whether the AFS is a tool that offers concrete avenues for improv-
ing the current situation of overfishing. For this reason, we have only developed the princi-
ples that seem most relevant in the light of this final analysis objective.

58  UNCLOS, supra note 12, preamble.
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can deduce that a common "concrete implementation” principle is that of coop-
eration between States. It should also be noted that all three mention the specific
needs of developing countries (see analysis and critique infra, Chapter V, letter
C, point (iii)). Secondly, it should also be stressed that States, in their respective
actions and when cooperating, must respect the precautionary approach men-
tioned above. They are also bound by the requirement to base themselves on up-
to-date scientific data - i.e., "the best scientific information available". This obliga-
tion is contained in both the UNCLOS and the UNFSA (see in particular Article
6, "application of the precautionary approach”). Although the AFS does not pro-
vide for a technique specifically based on the precautionary approach explicitly, it
should be emphasized that Article 4.2 requires recognition that a fish stock is over-
fished "based on best scientific evidence available to it". The logic is thus similar
across these three instruments.

In conclusion, the main principle that instills a common dynamic between
these three instruments is the objective of achieving sustainable management of
these resources — including with regard to future generations (principle of con-
servation and sustainable management of marine resources). The UNCLOS and
the UNEFSA were born out of a growing awareness of the fragility of the oceans,
and the AFS is the instrument that brings action to the realization that trade law,
fishing, and overfishing have a significant impact on the environment. The AFS,
which stems from the WTO, is therefore an example of the use of trade law for
environmental protection purposes — to counter the environmentally destructive
effects that international trade and, 77z casu, fishing can otherwise have. The prin-
ciples of cooperation and precaution also bind these three instruments together,
providing them with a concrete means of achieving the main objective of sustain-
able management of marine resources. In short, starting from the general aim of
nature conservation, these instruments contain indications on the concrete solu-
tions to be put in place to achieve this goal. Each within its own particular scope
of application, they are linked by these three principles. There is thus a conformity
of the AFS with regards to these two other instruments.
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E. Evaluative Analysis of the AFS Through the TWAIL
Lens

L Identification of the Main Tenets of the TWAIL” Movement®

Inspired by decolonization movements, TWAIL emerged as a critical and
political school, and it offers a new analysis of the foundations of international
law itself by arguing that this body of law serves as a perpetuator of inequalities,
attributed to its colonial and oppressive roots. From the outset, it should be noted
that the TWAIL movement is united by a common desire for the decolonization
of international law and the empowerment of Third World populations.61 The
TWAIL' aim is to increase the participation of actors from these countries in the
creation of international law.” By intellectually dismantling the power dynamics
that plague the legacy of current international law, TWAIL endeavors to empower
hitherto second-tier actors and thus break the colonial domination that s still pre-
sent in the creation and practice of international law.*’ In this work, we have paid
particular attention to using direct sources of TWAIL to better identify its main
tenets and characteristics.

59  The term “Third World” is used here in alignment with TWAIL terminology to reflect the
movement’s historical and political framing.

60 TWAIL Review, ‘Founding Statement’ (2022), available at https://twailr.com/about/
founding-statement/ (last visited5 May 2024).

61 ]. T. Gathii, ‘A Brief History of its Origins, its Decentralized Network, and a Tentative
Bibliography’, 35 Trade Law and Development (2011-2012) 1, 26, 27, available at
https://ssrn.com/abstract=1933766 (last visited 5 May 2024).

62 A. Anghie, “Welcoming the TWAIL Review’, 1 TWAILReview (2020), 1, 2, available at
https://twailr.com/twail-review/issue-1-2020/antony-anghie-welcoming-the-twail-review/
(last visited 5 May 2024).

63 Gathii, supra note 61, 37.
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1. First Tenet: Decolonizing International Law by Placing the
Third World at the Center

The first tenet we feel important to highlight is the TWAIL movement’s
focus of attention for the Third World. While this movement is mobilized under
several approaches, the common concern for all these thinkers is the Third
World.** One consensus links them all: international law is the legacy of a colonial
way of thinking that has historically dominated the world and continues to do
so through law. Consequently, the major concern of the TWAIL movement is to
decolonize international law by exposing its Western-centric sources and "decolo-
nize the lived realities of the peoples of the Global South"’. The TWAIL move-
ment aims to challenge the hegemony of concepts established by the West and the
legacy of domination left by colonization by placing Third World countries at the
center of their alnallysis.é6

2. Second Tenet: Redefining the Universality of International
Law

International law and the international organizations that generate some of
its sources are often presented as being universal and inspired by principles that
govern the entire world.” However, TWAIL thinkers question and refute this
supposed universality of international law, highlighting the different practices and
ways of thinking that present other lenses. In this respect, the WTO can be seen
as an organization that creates supposedly universal sources of law, but which — if
we observe the underlying dynamics — remain biased by Western domination (see

Chapter V).

64 Ibid.,27.
65  Anghie, supra note 62, 2.
66 Gathii, supra note 61, 35.
67  Ibid., 29.
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3. Third Tenet: TWAIL is an “Historically Aware Methodology”

For TWAIL, colonized countries have been assimilated to the conceptions
of First World countries and forced to adhere to a perspective of international law
that is inherently colonial, denying their own practices and concepts (for example,
those of indigenous populations).é9 For this school of thought, the link between
Third World countries is that they have all been subjected to colonialism from an
historical point of view, which creates their unity and determination to show that
another international law is possible,  as are concrete changes for the populations
of these countries through the analysis and propagation of knowledge decipher-
ing the imperialist origins of international law as we know it today. The TWAIL
movement aims for an "historical re-examination of international law"”" by dis-
mantling its colonial origins and perpetuating its legacy of domination.

II.  Identification of Tenet-Related Criteria for Criticizing the AFS

To identify common dynamics that can be used for a precise analysis of a
subject through the TWAIL prism, Mickelson has highlighted three "fundamen-
tal concerns”” found in TWAIL literature. These three criteria have been drawn
from an in-depth analysis of the TWAIL literature and enable us to synthesize the
tenets while adding a more technical dimension to them in that they are linked to
the "methods” of analysis used by the thinkers of the TWAIL movement. They
are, therefore, criteria that are inspired by the movement's fundamental tenets,
helping to critique an instrument or a situation through its prism. These con-

68  Ibid., 34.

69 K. Mickelson, ‘Rhetoric and Rage: Third World Voices in International Legal Discourse’,
16 Wisconsin International Law Journal (1998), 2, 353, 355-362, available at Rhetoric and
Rage: Third World Voices in International Legal Discourse by Karin Mickelson :: SSRN
(last visited 5 May 2024).
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cerns are, firstly, "interconnectedness of subject areas, illustrated by an unwilling-
ness to draw rigid boundaries between various areas of the law (such as econom-
ics, human rights, or the environment)m, secondly "an emphasis on considera-
tions of morality, ethics and justice; in other words, an unwillingness to separate
law from wider concerns or to define law in a narrow 'legalistic’ fashion"” and,
thirdly, "an emphasis on history, typified by an unwillingness to look at any prob-
lem as ahistorical or to separate the law from the historical context within which it
developedm. Interconnectedness, justice and history: these are the prisms through
which the TWAIL movement seeks to highlight the colonial character of our cur-
rent international law. These criteria appear be in line with the tenets of the move-
ment identified above, in that they reflect a preoccupation with the history of
Third World domination and its perpetuated reminiscences, as well as a desire to
decolonize international law and to highlight the persistent logics of domination
in this branch of law. Indeed, at the heart of these three criteria is the highlighting
of the logic of domination underlying international law and the inequalities this
creates for Third World countries. Finally, these criteria provide a technical indi-
cation of how to analyze through the prism of the TWAIL movement. In addi-
tion to these criteria, we have chosen to inspire our analysis with the questions
posed by Anghie: "Can international law be used to further the interests of Third
World peoples? How do we transcend Eurocentrism and create the space for dif-
ferent voices — voices that are desperately needed as we live in a time when it seems
an entire order and a whole vocabulary are in crisis and new ideas and approaches
must emerge?"76. In our analysis, we will therefore criticize the AFS in light of
these three criteria, which in our view relate to the tenets of the movement itself,
and considering Anghie's question which crystallizes TWAIL’s main inspiration.
What is more, as far as the TWAIL movement's concern for the Third World is
concerned, we have decided to dedicate a more in-depth analysis solely to what the
AFS foresees with regard to developing countries. In this way, we will be able to
highlight how this common concern among all TWAIL thinkers is addressed by
the AFS in a particular way.

73 Ibid.
74 Ibid.
75  Ibid.

76  Anghie, supra note 62, 2.
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III.  Application of the TWAIL Ceriteria to the AFS

As explained above, we will apply the criteria identified in the TWAIL lit-
erature to analyze the AFS in light of them. Thus, we will examine the alignment
of this instrument with the tenets of the movement by mobilizing the criteria for-
mulated by Mickelson, which are their technical translation.

1. Universal Nature of the AFS Questioned Through the

77 . .
Interconnectedness” Criterion

Although the AFS provisions and their main ambitions of environment
protection reflect global concerns, they do not really consider the differences that
may exist between countries, which undermines their universal vocation. While
there is a consensus on the need to address environmental change, it is necessary
not to isolate this objective to derive measures that remain 7z abstracto because
they do not correspond to the reality on the ground in the countries concerned. In
this respect, the interconnectedness criterion of the TWAIL movement inspires
us not to see the law in isolation from other branches or other realities: the AFS,
in this sense, disconnects its measures from social considerations and starts from
the premise of equality between States in terms, for example, of access to scientific
knowledge in order to adopt an optimal precautionary approach. The AFS also
ignores some of the realities of small-scale fishing in Third World countries in par-
ticular, despite the intention stated in its preamble to take account of the interests
of developing countries. However, certain authors like Lennan and Switzer argue
that a correct implementation of the AFS could benefit small-scale fisheries. How-
ever, as those authors note, “The AFS does not deal with all aspects of fisheries
subsidies. SDG 14.6 requires States to ‘prohibit certain forms of fisheries subsi-
dies which contribute to overcapacity and overfishing, and eliminate subsidies
that contribute to IUU fishing’. Agreement on subsidies contributing to overca-

77  Mickelson, supra note 69, 397: "[...] interconnectedness of subject areas, illustrated by an
unwillingness to draw rigid boundaries between various areas of the law (such as economics,
human rights, or the environment”.
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pacity and overfishing proved elusive at MC12. Accordingly, while the AFS text
agreed to in June 2022 contains a prohibition on subsidies granted in respect of
fish stocks which are overfished, there is still work to be done on the prohibition
of subsidies which, in general terms, are likely to contribute to overfishing and/or
overcapacity”78. These two facets illustrate the detached — and therefore non-uni-
versal, but rather Western-centric — nature of the AFS.

With regard to the precautionary approach first of all - i.e., basing decisions
on scientific evidence and data 7z casu — the technologies of each State are not
equivalent and therefore neither is their access to the best possible scientific infor-
mation needed to adopt the precautionary approach.79 It should also be noted
that the cost of such assessments is very high, putting developed countries in a
more favorable position than developing countries when it comes to complying
with this obligaltion.80 Also, in the corpus of information constituting the "best
scientific evidence available”, no room is left for the indigenous and traditional
knowledge of the fishing populations who have inhabited the areas concerned for
generations. In this respect, the criterion of interconnectedness can shed light on
the fact that the AFS seems to isolate the practice of States, establishing no link
to areas other than law and economics. Decisions based on a scientific approach
may of course be legitimate, but they erase an essential dimension of traditional
knowledge. As Haas points out, both the SDGs and the AFS stem from Western-
centric conceptions (for example, the emphasis on industrial fishing and a strong
vertical management of issues) and leave no room for alternatives to the use of sci-
entific data produced by people who sometimes have little sense of field prac:tice.81
However, it is also recognized that indigenous practices of populations who have

78 M. Lennan & S. Switzer, ‘Agreement on Fisheries Subsidies’, 38 The International Journal
of Marine and Coastal Law (2023), 1, 161, 161-177, available at https://doi.org/10.1163/
15718085-bjal0116 (last visited 25 March 2026).

79  B.S. Chimni, ‘Customary International Law: A Third World Perspective’, 112 American

Journal of International Law (2018), 1, 1, 22, available at Customary International Law: A
Third World Perspective | American Journal of International Law | Cambridge Core (last
consulted on 5 May 2024).

80 R. Kessler, ‘Stalemate: WTO Talks Again Fail to end Overfishing Subsidies’, Mongabay
Environmental News (05. March 2024), available at https://news.mongabay.com/2024/03/
stalemate-wto-talks-again-fail-to-end-overfishing-subsidies/ (last consulted on 5 May 2024).
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lived in these areas since time immemorial have beneficial effects for the environ-
ment: an example of this is the practice of forest fires practiced by First Nations for
centuries, which were banned for a long time despite their salutary nature for the
land.* A TWAIL criticism of these provisions is that the AFS does not sufficiently
link the issues, does not take a satisfactory holistic view of the situation concerned,
and denies alternative forms of conservation and resource management by leaving
no room for traditional knowledge and practices.

This disregard for alternative ways of knowing and indigenous practices
has been repeatedly highlighted by TWAIL thinkers, following the example of
Chimni, which denounces this phenomenon concerning the determination of
international customary law.” it is part of colonial thinking to consider indige-
nous or traditional knowledge as inferior or, alternatively, to consider it as inferior
because of its unwritten nature, which is often the case in indigenous communi-
ties. The historical criterion of the TWAIL movement can therefore also be mobi-
lized here, in that the roots of this bias by which international law excludes com-
munity and indigenous knowledge must be found in colonization.” International
law — and the AFS, in this sense — is still deeply rooted in these colonial and impe-
rialist narratives, highlighting European and Western cultures to derive instru-
ments that are then intended to apply elsewhere.

Furthermore, with regard to taking into account the realities of developing
countries, the universal nature of the AFS can also be questioned in that it only
concerns one fringe of the fisheries sector and is completely silent on small-scale
fishing and fishing communities. This is an internal contradiction within the
instrument: by advocating consideration of the interests and realities of develop-
ing countries, the AFS intends to include them and thus be universal. Yet the real-

82  CBC, ‘How Indigenous ‘Cultural Burns’ can Replenish our Forests’(30 September 2021),
available at https://www.cbc.ca/news/science/what-on-earth-indigenous-fire-
forests-1.6194999 (last visited 5 May 2024).

83  Chimni, supra note 79, 6, 35.

84 R.Mawani & S. Prange, ‘Unruly Oceans: Law, Violence, and Sovereignty at Sea’ (12 March
2021), available at Unruly Oceans: Law, Violence, and Sovereignty at Sea — TWAILR (last
visited 5 May 2024).
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ity in these countries is the importance of small-scale fishing and the struggles for
survival in fishing communities, which are often endangered by the explosion of
industrial fishing practices.

However, it should be emphasized that the AFS is an instrument that can-
not be interpreted in isolation from the framework within which it was negoti-
ated and adopted — namely the WTO - nor separated from the SCM Agreement
on which it is based. Small-scale fisheries and fishing communities would be
affected by the AFS only indirectly, such as through spillover effects, due to the
financial support granted by States that would generate environmental imbal-
ances. Nevertheless, both the WTO and the SCM Agreement have been subject
to critiques from a TWAIL perspective and, to a greater or lesser extent, what
is criticized in the AFS embodies the same condemnatory yoke for the WTO
and the SCM Agreement. Still, it seems pertinent to highlight this interdepen-
dence between the AFS, the WTO, and the SCM Agreement, so that the critiques
raised here are not read in isolation. Moreover, the phenomenon of fragmentation
within the international legal order should not constitute an obstacle to a systemic
critique of international law and its underlying premises. Indeed, the AFS is itself
a product of this fragmentation, but it suffers from the same structural problems
that characterize international trade law more broadly.

2. Using Subsidies to Protect the Environment: The Neutrality of
This Choice Questioned Through the Justice™ Criterion

Itis also worth noting that, while the ban on subsidies is an obvious strategy
for combating overfishing and achieving marine resource management and con-
servation objectives, it is necessary to examine this a priori neutral and objective
measure in the light of the TWAIL criterion of justice, which advocates for an
analysis of the law that takes account of moral and ethical elements. Indeed, as
pointed out by Cisneros-Montemayor et al., "regarding fisher incomes, there must
be distinctions between crews on large vessels and hired fishers in firms with many
smaller vessels, compared to 'self- employed' artisanal and subsistence fishers"™.
This distinction is clearly lacking in the AFS, which fails to consider the spe-

85  Mickelson, supra note 69, 397.
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cific needs of small-scale fisheries and communities in need. Despite Article 11.3,
which lays out specific rules in the event of a natural disaster, nothing is said
about a social emergency or a difficult economic situation.” To this end, Cis-
neros-Montemayor et al. recommend the creation of "programs [that] should still
be designed with specific event, time, and geographic limits (Art. 11.3)"%, They
also advocate for the integration of fishers into financial support programs and
the gradual formalization of artisanal fishing. In short, "there must be space for
programs that support access to sustainably managed fisheries for rights-holders-
notably including Indigenous peoples-and historically marginalized groups, and
this connects well with the wider benefits of integrating fisheries and broader well-
being polic:y”.89

Considering these elements, it is possible to draw two criticisms from the
characteristics of the TWAIL movement: by taking little or no account of the spe-
cific needs of local fishing populations, the AFS positions itself as an instrument
that aims to be neutral and objective and thus erases the real needs behind the
fishing-dependent populations. Focusing on the medium- and large-scale fishing
industry, it also has an impact on artisanal fishermen, who are not mentioned in
the instrument. It is therefore a legal tool which, in our view, lacks interconnect-
edness as it does not link law and social and historical considerations, but also jus-
tice as it isolates from its lines and provisions necessary moral considerations such
as taking account of artisanal fishermen. As McDaniel and Murtazashvili point
out, "governments need to assure small-scale fishers that large foreign subsidized
fleets will not be allowed to overfish in EEZs. At the same time, however, gov-
ernments must make it clear that the new subsidy rules will apply to everyone,
large foreign fleets and small local fishermen alike”. This is particularly striking

86 A. M. Cisneros-Montemayor ez al., ‘A Constructive Critique of the World Trade Organiza-
tion Draft Agreement on Harmful Fisheries Subsidies’, 135 Marine Policy, 104872, avail-
able at A constructive critique of the World Trade Organization draft agreement on harmful
fisheries subsidies - ScienceDirect (last visited 5 May 2024).
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given that "small-scale fisheries account for 40% of the world's fish catches and the
WTO agreement will only be effective if small-scale fishermen play a key role in its
implementation"9l.

If we take up Anghie's question "Can international law be used to further
the interests of Third World peoples?"92, the AFS is rather unsatisfactory. As
Krishnan and Gopalakhrishnan point out, "while the Agreement curbs global
IUU fishing and other extravagances involving ocean wealth, it has put small-scale
livelihood fisheries in India and other developing countries in a difficult situa-
tion"”. This factor also explains the failure of negotiations at MC13 in March
2024 (see infra, Chapter VI). Indeed, industrial fishing and its "significant over-
capitalization by first-world fishing fleets”™ is the cause of a major decline in
marine resources and has led in its wake to waves of collapse "of local fisheries,
unemployment, and loss of livelihood and food and nutritional security in less-
developed countries””. Although the AFS intends to act on subsidies for indus-
trial fishing, the absence of specific provisions for local fisheries, fishing commu-
nities, and traditional fishing leaves a huge gap that only serves to reinforce the
already existing inequalities caused by the over- exploitation of industrial fishing.

90 C. McDaniel & I. Murtazashvili, ‘Beyond Adoption: Closing the Gaps in the WTO Fish-
eries Subsidies Agreement’ (18 December 2023), available at https://www.mercatus.org/
research/policy-briefs/beyond-adoption-closing-gaps-wto-fisheries-subsidies-agreement
(last visited 5 May 2024).
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93 M. Krishnan & B. N. Gopalakhrishnan, ‘Indian Fisheries in the Context of WTO Regula-
tions’(11 December 2023), 2, available at https://www.mercatus.org/research/policy-briefs/
indian-fisheries-context-wto-regulations (last visited 5 May 2024).
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Considering these elements, it may therefore be questioned whether the
AFS really takes into account the moral factors inherent in the criterion of jus-
tice™ developed by the TWAIL movement. In our opinion, it is unethical to pro-
vide for an instrument of international law that erases a whole part of the sector’s
reality, a fortiori when this part is also the most vulnerable.

3. AReal Inclusion of Developing Countries by the SDTs? — The
SDTs Questioned Through the Historical” Criterion

As mentioned above, all three instruments contain specific provisions relat-
ing to developing countries. In the case of UNCLOS, this concern is mentioned
in Articles 61.3 and 62.2-3, which expressly refer to the special needs of devel-
oping countries. The UNFSA, on the other hand, has an entire section devoted
to the "Requirements of developing states” (Part VII). Briefly, this part begins by
acknowledging the "special requirements of developing states” before going on
to detail the "forms of cooperation with developing states” and devoting "special
assistance in the implementation of the Agreement”, which is reminiscent of Arti-
cle 7 of the AFS and has a similar technical assistance and capacity-building mech-
anism for developing countries. In both the UNFSA and the AFS, a Fund has
been established to provide such assistance to developing countries.”

Firstly, the presence of a "peace clause”” is noteworthy in Article 3.8 of the
AFS. This clause prevents developing countries from being penalized for main-
taining their harmful subsidies for a period of two years. This provision enables
them to make a less radical transition to a more responsible fishing sector. Sec-
ondly, Article 6 of the AFS provides for "due restraint” to be exercised by States "in
matters involving an LDC Member". It also requires them to take account of their

96 Mickelson, supra note 69, 397: "an emphasis on considerations of morality, ethics and jus-
tice; in other words, an unwillingness to separate law from wider concerns or to define law
in a narrow ‘legalistic’ fashion".
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99  Ibid., 2.
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particular situation in order to find appropriate solutions. Third, with regard to
the obligation for States to notify fisheries subsidies, the deadline for notification
every two years has been extended to four years for "developing Members with
a share of the volume of global fish catch of not more than 0.8%, and LDCs".
Finally, Article 7 of the AFS provides for the creation of a "voluntary funding
mechanism" to support developing States "for the purpose of implementation of
the disciplines”.

If we take up the historical criterion of analysis stemming from the TWAIL
movement, it is necessary to examine the genesis of the WTO. An international
organization created in 1995, it was propelled by the General Agreement on Tar-
iffs and Trade (GATT), an instrument supported by European countries, the
United States, and other major trading powers of that era.'” It wasn't until the
end of the 1990s that criticism began to mount against the WTO for its lack of
inclusion and consideration of developing countries and their specific needs.”"
Although the Doha Round initiated in 2001 marked a step forward in this direc-
tion, the negotiations were difficult.'” However, it was during this Doha Round
that the "Special and Differential Treatment” provisions were created, which are
"special provisions which give developing countries special rights and which give
developed countries the possibility to treat developing countries more favorably
than other WTO Members"'”. Nevertheless, these provisions have been criticized
"[...] for being at odds with their stated objectives. The main argument behind
such criticisms is that SDT violates the principle of reciprocity — which requires
countries to exchange mutual trade concessions — and, in doing so, discourages
developing countries from liberalizing L] Hegde and Wouters have also ana-
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lyzed these provisions and their legal typology inter alia the distinction between
obligations of means and obligations of result.'” One of the key points of their
findings is that "only 21% (47 provisions) of SDT provisions actually result in dif-
ferential treatment. The rest of the provisions do not produce the intended goal of
differential treatment to developing Members in a concrete manner"". Through
the prism of Anghie's TWAIL question, it is relevant to ask whether these provi-
sions will have a real impact on developing States and, a fortiori, on the popula-
tions who live there and depend on fishing to survive. A particular criticism has
already been levelled at the aforementioned provision allowing developing coun-
tries to notify every four years instead of every two. Indeed, although this pro-
vision seems at first sight to make things easier for developing countries, it does
not take sufficient account of fisheries administrations and the work involved in
such notifications,'” even if they are to be made every four years instead of every
two.'” Even if, in that sense, the AFS does take into account differences between
countries and their needs, it turns a blind eye to the differences in the resources
available to national administrations."” Also, this kind of exception discourages
countries from passing the 0.8% mark and is therefore double-edged.110 Further-
more, the provisions do not seem to be precise enough to have a real impact on
the ground. Advocating that the needs of developing countries must be taken into
account remains a vague formulation that is unlikely to lead to any real progress
on the ground. Dissatisfaction with the AFS — particularly with its SDT provi-
sions'"" — was one of the sources of dissensus at the 13th Ministerial Conference
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in February 2024, and its progress was blocked, even though major actors such as
the US, the European Union, or even China were keen to extend the AFS’s scope
and ambitions.'"”

F. Conclusion: Is the AFS a Message Bottle Lost at Sea or
an Historical Tide?

Through a comparative analysis of certain provisions of UNCLOS, the
Agreement on Port State Measures (PSMA), and the legal instruments of the
AFS, we have been able to highlight the complementary nature of these instru-
ments. Through the lens offered by the TWAIL movement and the three criteria
derived from it, we have been able to clear up some of the issues that undermine
the potential impact of the AFS. Whether due to its failure to take into account
the reality of small-scale fisheries and fishing-dependent communities or due to
its evaluation system based on scientific evidence, the AFS remains an inequitable
instrument. Although its preamble expresses concern for developing countries
and their SDT, it nevertheless presents substantial shortcomings. In its current
form, we believe that it can only provide a partial solution, with potentially neg-

111 Denamiel, Schleich & Reinsch, supra note 42: "The new fisheries deal was the main focus of
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against the fisheries text. They eventually stated that the deal would not support the interests
and welfare of the fishing community. Notably, a coalition of Pacific islands opposed a late
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ative consequences for artisanal fishing. The TWAIL criteria of interconnection,
justice, and history have revealed the colonial nature of the AFS, which remains
an instrument imbued with Western-centric perceptions.

But would an agreement—unsatisfactory and born out of colonial conti-
nuity yet capable of progressive implementation—have been better than no agree-
ment at all? In our view, the AFS is, in its current state, a bottle containing
a document full of horizons, but one that awaits being opened and revised so
that it may send positive ripples across the world’s oceans. However, despite the
more abstract critiques of the AFS and those that can be made from a theoreti-
cal standpoint, it is true that it experienced a recent development in 2025. Specifi-
cally, on 15 September 2025, at the 12th Ministerial Conference, the AFS entered
into force. A total of 114 Members, including numerous developing countries,
decided to deposit their instruments of acceptance of this text.
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